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NEW CITIES AND LAND USE
On Tuesday, November 24, 1987, the Senate Local Government Contmittee and the Senate Housing and Urban Affairs Committee held a
joint interim hearing to explore the question:
"Must a newly
incorporated city honor a county's previous land use decisions?"
Earlier in the year, the Hous
had sent Senate Bill
186 (Montoya, 1987) to interim study at the author's request.
The Local Government Cornrnittee had carried over SB 305 (Campbell,
1987) and SB 899 (Campbell, 1987) as two-year bills.
In addition, Senator Davis had asked the Local Government Committee to
look into his constituents' concerns regarding local agency formation commissions (LAFCOs) .
Senator Marian Bergeson, Chairman of the Local Government Committee, presided over the day-long hearing which was also attended
by Senator Newton R. Russell, a Committee member. Although not
members of either Senate
s, Senator Ed Davis and Senator
Joseph Montoya also participated in the joint interim hearing.
The session began at 10:05 a.m. and continued until 4:00 p.m.
staff summary reports who
and summarizes their views.
also
the staff's background paper and the
statements from 12 of the 20 witnesses.
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State law requires new cities to honor development agreements and building permits issued by the county, if they meet
certain conditions.
•
The statutes are silent on the question of what happens to
subdivision approvals granted by the county.
Senator Russell also announced that the question of LAFCOs' relationship to city incorporation proponents would be discussed in
the afternoon portion of the hearing.
SUMMARY OF LAND USE TESTIMONY AND RECOMMENDATIONS
Eight witnesses, split evenly between the private and public
sectors, talked to the legislators about their experiences with
land use issues after incorporations. This section combines
their comments under common headings. To see their exact recommendations, please refer to the written material reprinted in
this report.
Land use motivates incorporation. None of the witnesses
disagreed that land use control is the principal force behind
recent incorporations. Moreno Valley City Manager David Dixon
recounted his new city's experience with Riverside County's rapid
approval of many small-lot subdivisions with literally thousands
of parcels.
"We have to live with the consequences of the
actions of others," Dixon said, pointing to the city's population
increase from 47,000 in 1984 to over 100,000 expected by 1990.
Land use was the motivator even in smaller cities like Danville
and Orinda, according to Wayne Rasmussen who was the first
planning director in each town.
But, as a result, "builders are
afraid of the people," said Niall Frit~ who has worked for the
new cities of Moorpark and Santee. Drawing from personal
experience, planner SteveBuscaino claimed that "shoddy planning
practices" by Los Angeles County "has been a major reason for
var
s communities desiring to incorporate."
n private sector representative Louise Rice-Lawson said that
county planning is proceeding well, Senator Davis disagreed. He
cited Los Angeles County's decisions in the Santa Clarita Valley,
calling them "bizarre." Richard Wirth worried that having each
small community plan its own land uses without regard for their
overall regional effects might become like "14th Century Europe
---a kind of new feudalism." This later prompted agreement from
Senator Bergeson who said, "We can't Balkanize our state" into
small planning jurisdictions if we ever hope to accommodate the
five to six million more residents who are expected to arrive.
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- 6 General plans. None of the development industry's witnesses
raised any problems with new cities' use of counties' existing
general plans. Two city planning directors, however, disagreed
over the statutory deadline for cities to adopt their own plans.
Based on his experiences in two new cities, Wayne Rasmussen
recommended that the deadline be extended from 30 months to 36
months.
He noted that city officials and citizen advisors often
hit a psychological "wall" after 2~ years of debate, similar to
that encountered by marathon runners. Although Mark Winogrond
agreed that new cities have this problem, he disagreed with
extending the deadline.
It would only extend the inevitable, he
said. Winogrond did recommend that the Legislature allow OPR to
grant an extension for the housing element of new cities.
Subdivisions. Speaking for builders, Louise Rice-Lawson
maintained that local officials, including those in newly
incorporated cities, should honor all tentative subdivision maps
once they are approved.
In fact, the Legislature should codify
the Attorney General's 1980 opinion which reaches the same
conclusion, according to Harry Zavos, the builders' attorney.
Zavos specifically endorsed Senate Bill 186 (Montoya, 1987).
Niall Fritz, the Santee planner, agreed that new cities should
honor tentative maps approved by counties.
But other city planners did not completely support this concept.
Orinda's Wayne Rasmussen said that a city "should not be required
to honor county approved tentative maps which are clearly
inconsistent" with the new general plan.
This approach would
allow a new city to deny what Rasmussen called "bad projects" by
protecting "community values." And West Hollywood's Mark
Winogrond suggested that new cities not be required to honor
condominium conversion subdivisions where building permits had
not yet been issued.
Another planner, Steve Buscaino, took a much harder stand on
subdivisions which counties had approved before incorporation.
He recommended that new cities be able to deny earlier tentative
maps when they could show that illegal subdivisions had been
occurring.
Buscaino also recommended that the Legislature specify that "liability for the failure of the county to enforce the
California Subdivision Map Act not be transferred to the [new]
city and any damages resulting from failure to enforce remain
collectable from the county."
On a related issue, the builders' Richard Wirth charged that the
City of Los Angeles has failed to adopt an ordinance implementing
Senator Montoya's successful 1984 bill on vesting tentative maps.
Development agreements. Recommendations were scattered on
whether the Legislature should amend its 1986 law which spells

out which deve
builders' representatives
recommending that the
all the way up
the ef
legal counsel to the builders' group,
the date up to LAFCO's fil
of the
Zavos specifically endorsed Senate
Santee planner
recommendations were
was "fair," he said,
that the first s
goes
Developers "shouldn't have a
a
e to the communi
"

must honor. Even the
Rice-Lawson
ifying deadline
Harry Zavos,
suggested moving
petition.
899 (Campbell, 1987).

slators that these
" Current law
t deadline as the date
incorporation petition.
if the development is
"de

But planner Steve Buscaino went even further, suggesting an
amendment to current law that would make any development
agreement "null and void" unless the project was "80% physically
complete." This would allow a ci
to "make further demands" on
the deve
if the project were less
Building permits. De
the 1984 law requiring new cities
to honor county building
under certain conditions, the
builders' attorney Harry Zavos recommended additional legislation
of
permits "due to or
which
the
Orinda's planner,
made
to Rasmussen,
Wayne Rasmussen,
regarding
"based on experience
honoring bui
that
faced with
to has
offic
s, have
Pro Tern of West
residential deve
use process" while her
"One of these projects
that the Ci
was officia

directors believe
officials when
land rush" leads
county
Bennett, Mayor
slators that "two major
the county land
incorporation.
approval on the day
she reported.

All three
on county
land use
that a county should not
approve any genera
amendments in a community once
LAFCO approve of an
And if the voters
sub
should also withhold
any more use
s;
lding permits
could continue.
a new city some
"breathing room."
Rasmussen concurred
Ventura LAFCO's
Bob Braitman suggested that the
st cut-off date for county
land use
date.

-

8 -

Mark Winogrond said that in West Hollywood, "We did have the land
rush." His new city inherited many different types of county
land use projects at all stages of development. He went further
than Fritz, calling for a blanket moratorium on land use
decisions once an incorporation is initiated and lasting until
the new city had actually adopted its new zoning ordinance.
Although not a city planner, Steve Buscaino concurred.
The city planners also agreed that following incorporation, cities need time to organize themselves, both politically and administratively. They need "a little breathing room," according to
Niall Fritz who called on legislators to enact a statute
specifically authorizing new cities to declare a one-year moratorium on development decisions. While Wayne Rasmussen concurred
with the idea, he said that the period ought to be "for a
minimum" of two years. Building permits and lot splits could
continue but large projects should wait until the new city's land
use policies become clearer.
Senator Davis disagreed with these recommendations, specifically
with Rasmussen's call for an additional moratorium.
A role for LAFCO? City planners Mark Winogrond and Wayne
Rasmussen recommended that the Legislature should not change its
current policy and should not give LAFCOs the power to determine
which land use projects a new city must honor. Rasmussen
concluded that "LAFCOs are typically the least knowledgeable
about the political and practical planning necessities of new
communities." Winogrond recommended, instead, that it is "more
appropriate to place the legislative standards directly into the
Government Code."
But another planner, Steve Buscaino, took the opposite view,
arguing that the Legislature should let LAFCO "determine which
county land use decisions a new city must honor when not directed
by state law."
Santee's Niall Fritz used to work for the Ventura LAFCO, so his
perspective was unique.
Fritz recommended three reforms:
•
•
•

Require LAFCOs to set spheres of influence for future new cities.
Require counties to form an Area Planning Commission (APC) for
each possible future new city.
Allow counties to finance their APCs directly.

Fritz suggests that these changes would: (1) identify "the turf
of a new city," (2) encourage more participation in land use
decisions, and (3) benefit developers by easing the transition to
incorporated status.
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- 10 When Senator Bergeson asked Hill if "more explicit statutory
criteria" could solve this problem, he concurred. They both
wanted to avoid the danger of legislation that would be too
detailed. But more legislative direction "would take a lot of
heat out of the debate," Hill contended. Ventura LAFCO's Bob
Braitman added that "additional direction from the state on the
role of cities would help."
This absence of clear policy direction from Sacramento may have
prompted water district manager Gina Manchester to decry the lack
of an appeals process from LAFCO decisions.
There is "no
redress," she said.
"LAFCO appears to have no regulatory
restrictions as the law now stands."

Process and procedures. Regardless of their views of
particular LAFCOs, the witnesses agreed that the current procedures are complicated and should be improved. Westlake Village's
Berniece Bennett called them "cumbersome." But no consensus
emerged over key changes.
Instead, witnesses offered a series of
possible reforms:
•
LAFCOs should hold "seeping meetings" with incorporation
proponents to identify key issues for more study.
(Worden)
•
LAFCOs should adopt formal rules of procedure to "clarify
expected actions" by the proponents.
(Worden)
•
Proponents need an opportunity to negotiate boundary
changes and proposed city budgets.
(Worden and Hill).
•

Require LAFCOs to adopt findings of fact.

(Worden)

•
Set a specific time for judicial review.
[NOTE: The
Cortese-Knox Act already contains these deadlines.]
(Worden)
•
Require LAFCO to have an independent fiscal audit of
inc:;.rporation feasibility studies.
(Worden and Davis).
•
Do not permit voters outside the boundaries of the proposed new city vote on incorporation.
(Worden)
•

The state government should finance LAFCOs.

(Gladden)

Membership. Because who makes decisions influences how
decisions are made, several witnesses also focussed their
attention on LAFCOs' membership. Again, no consensus was established as the speakers suggested a wide variety of changes:
•

Elect LAFCO commissioners directly.

(Gladden)

1
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commission to hear incorthe commissions.
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Four witnesses touched on the issue of special district representation on LAFCOs. Jim Meredith and Gina Manchester who work with
special districts in Ventura County contended that districts
should not have to surrender their "latent powers" to get seats
on LAFCO.
"The
is too
," said Manchester. But Ventura
LAFCO's Bob Braitman
that districts in his county have
not applied for representation on LAFCO in the last 10 years.
Jim Roddy who staffs
San Bernardino LAFCO which has special
district representation told legislators that the current law
"works well."
CONCLUDING REMARKS
Following the final witness, Senator Bergeson summarized the
day's testimony with six observations:
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- 12 6.
One possible way to identify common problems and to begin
to find consensus for reform measures would be the formation of a
task force "to hammer things out." The many offers of assistance
from public agencies and private citizens would be accepted.

- 13 OPENING STATEMENT BY SENATOR NEWTON R. RUSSELL
ON BEHALF OF COMMITTEE CHAIRMAN SENATOR MARIAN BERGESON
JOINT INTERIM HEARING ON "NEW CITIES AND LAND USE"
TUESDAY, NOVEMBER 24, 1987 ---VAN NUYS
GOOD MORNING AND WELCOME TO THE HEARING ON "NEW CITIES AND
LAND USE." THIS HEARING IS JOINTLY SPONSORED BY THE SENATE COMMITTEE ON HOUSING AND URBAN AFFAIRS AND THE SENATE COMMITTEE ON
LOCAL GOVERNMENT.
THE INCORPORATION EXPLOSION HAS SET OFF A DEBATE OVER THE
LAND USE POWERS OF NEW CITIES. WE ARE HERE TODAY TO EXPLORE THE
QUESTION OF "VIlHICH COUNTY LAND USE DECISIONS MUST A NEW CITY
HONOR?" BECAUSE INTEREST IN CITY INCORPORATION REMAINS HIGH, I
EXPECT TO SEE LEGISLATION ON THIS ISSUE IN 1988. TO PREPARE
OURSELVES FOR NEXT YEAR, SENATOR LEROY GREENE AND SENATOR MARIAN
BERGESON CALLED THIS SPECIAL HEARING.
AS THE BACKGROUND PAPER FOR TODAY'S HEARING REPORTS,
31 NEW CITIES HAVE INCORPORATED SINCE PROPOSITION 13.
IN SENATOR
BERGESON'S OWN DISTRICT, THE VOTERS APPROVED THE NEW CITY OF
MISSION VIEJO JUST EARLIER THIS MONTH AND 2 OTHER NEW CITIES ARE
LIKELY TO BE ON NEXT SPRING'S BALLOT.
THE CONNECTION BETWEEN
THESE NEW GOVERNMENTS AND LAND USE ISSUES WAS INEVITABLE. MANY
ARE NOW ASKING: "MUST A NEW CITY HONOR A COUNTY'S PREVIOUS LAND
USE DECISIONS?"
THE BACKGROUND PAPER DISSECTS THAT QUESTION FOR US. vm
LEARN, FOR EXAMPLE, THAT THE NEW CITY HAS COMPLETE CONTROL OVER
EARLIER GENERAL PLAN AND ZONING DECISIONS. WE ALSO LEARN THAT
STATE LAW REQUIRES NEW CITIES TO HONOR DEVELOPMENT AGREEMENTS AND
BUILDING PERMITS ISSUED BY THE COUNTY, IF THEY MEET CERTAIN CON-D
BUT
WAS DISMAYED TO FIND THAT OUR STATUTES ARE COMPLETELY SILENT ON THE QUESTION OF WHAT HAPPENS TO SUBDIVISION~
APPROVED BY THE COUNTY.
FROM THE BACKGROUND PAPER, I ALSO LEARNED ABOUT THE PRACTICAL
EXPERIENCES OF NEW CITIES. BUT LOCAL NEGOTIATIONS AND COMPROMISES HAVE SETTLED MOST PROBLEMS. WE WILL LEARN MORE ABOUT THAT
miEN WE HEAR FROM CITY OFFICIALS IN A MOMENT.
THE SENATORS ¥illY WISH TO LOOK AT THE QUESTIONS POSED ON PAGES
16, 17, AND 18 IN OUR STAFF PAPER. YOU MAY WANT TO ASK THE WITNESSES TO ADDRESS SOME OF THOSE SPECIFIC POINTS.
LET ME ALSO NOTE THAT I REALIZE THAT SOME CITYHOOD PROPONENTS
AND OTHER LOCAL OFFICIALS HAVE DIFFICULTLY DEALING WITH THE LOCAL
AGENCY FORMATION COMMISSION OR "LAFCO." AT SENATOR DAVIS's
REQUEST, WE WILL SPEND TIME THIS AFTERNOON HEARING FROM 2 INCORPORATION PROPONENTS, 2 SPECIAL DISTRICT MANAGERS, AND 2 "LAFCO"
EXECUTIVE OFFICERS.

- 14 WHILE WE DIDN'T COME HERE TO ENGAGE IN "LAFCO-BASHING,'' I
THINK IT'S IMPORTANT TO SEE IF STATUTORY IMPROVEMENTS WOULD BE
USEFUL.
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On November 24, 1987, the Senate Local Government Committee and
the Senate Hous
and Urban Affa
will hold a joint
hearing to explore this question. The hearing, to be held at the
State Building in Van Nuys, will review the current laws on this
topic, examine the experience of new cit s and developers, and
consider suggestions for
changes.
Overlapping interests. Both Senate Committees have
overlapping interests in this issue. The Senate Housing and
Urban Affairs Committee is responsible for reviewing bills
affecting the Subdivision Map Act and the issuance of building
permits. The Senate Local Government Committee hears legislation
dealing with general and specific
, zoning decisions, and
development agreements. Because of the
shared responsibilities, the chairmen of the two Committees agreed to hold a joint
hearing.
Five recent bills.
1987,
slators introduced five
lls affecting new cities' land use powers. Although none of
the five passed, their authors may resurrect some of these
measures when the
slature reconvenes in January 1988.
Assembly Bill 154 {
would have
a city to
enforce pr
land use controls contained in landowners'
covenants, conditions, and restrictions ("CC&Rs"). Prompted by
the
of Rancho Santa Fe in San Diego County, the bill died after the voters
Assembly
Bill 1927
) would have
rules which
determine how new citie honor
ts. The
Assembly Local Government
AB 1927 for interim
s

Senate Bill
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a newly
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SB 186 also provided that
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law. At Senator
Montoya's request, the Senate
and Urban Affairs Committee
held SB 186 for
s interim
Senate Bill 305 (Campbell)
and Senate Bill 899
) would have changed the conditions
under which new c
s must honor
development agreements.
These bills came to the Senate Local Government Committee and now
are two-year bills.
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before submitting another proposal.
If LAFCO approves of the
incorporation, it also adopts specific "terms and conditions"
that flesh-out the proposal. These conditions often become critical to the success of the new c
LAFCO forwards its approval to the county board of supervisors
where the third step occurs. The county supervisors' hearing
measures local voters' protests to the new city. But in the
absence of protests by a majority of the area's registered voters, the supervisors must call an
election. They
have no other choice under the Cortese-Knox Act.
The final step is the election itself. The community's voters
either approve or reject the new city. A vote in favor of
incorporation is also a vote for the conditions imposed by LAFCO.
In addition, voters select their first councilmembers and vote on
the secondary ballot items that influence the running of the new
city. The new city becomes a governmental reality on its official "effective date" which is set by LAFCO as a condition of
incorporation.
Annexation as a parallel issue. Besides incorporation,
annexation is the other way to transfer jurisdiction from county
control to municipal status. Also governed by the Cortese-Knox
Act, city annexations follow procedures which are similar to the
four steps for incorporation.
Initiation can occur by either
petition or resolution. LAFCO must review and approve of the
proposal.
If LAFCO approves, the annexing city holds the protest
hearing.
If there is no majority protest, the city must annex
the property.
In certain cases, the annexation may require the
approval of the area's registered voters.
WHICH COUNTY LAND USE DECISIONS MUST A CITY HONOR?
exclusive land use
California's cities and counties
jurisdictions. Property in an
area is regulated
by the county. Once
or annexed into a city, the
property comes under municipal land use control (Government Code
§57325 and §57375).
But a new city's land use control is not absolute.
In some cases, the property owner may have a vested right to complete a
project. The doctrine of vested rights comes from the common
law, not from legislative statutes. According to a 1976
California Supreme Court decision, property owners secure vested
rights if they have "performed substantial work and incurred
substantial liabilities in good faith reliance upon a permit
issued by the government" (AVCO Community Developers, Inc. v.
§outh Coast Regional Commission, 17 Cal. 3d 785, 791).
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Just as with general plans, the applicability of specific plans
is mutually exclusive between counties and cities. When a new
city incorporates or when an existing c
annexes territory, the
county's specific plan ceases to apply unless the city formally
decides to adopt the county's plan as its own (Government Code
§56325 and §56375). For example, San Luis Obispo County had
adopted a specific plan for the community of Atascadero which the
new City of Atascadero adopted as its own general plan upon
incorporation.
Zoni~.
The Cortese-Knox Act requires that the first
official act of a new city council is to adopt a municipal ordinance which keeps all county ordinances "in full force and effect
as city ordinances for a period of 120 days" or until the council
passes "ordinances superseding the county ordinances, whichever
occurs first" (Government Code §57376). Because zoning is accomplished by ordinance (Government Code §65850), state law effectively requires the new city to honor the county's existing zoning for 120 days or until it is changed.

But after "grandfathering" the county ordinances, some new cities
act promptly to freeze county zoning decisions (Government Code
§65858). Solana Beach immediately adopted a zoning moratorium
which effectively stopped a locally controversial hotel development which had been permitted under San Diego County's zoning
ordinances. Through lawsuits and negotiations, city officials
wrung concessions from the developer before allowing the moratorium to thaw.
But the planning director in Agoura Hills fears that cities may
have lost this abil
because of the United States Supreme
Court's decision this summer in First English Evangelical Church
of Glendale v. County of Los Angeles (107 Sup. Ct. Rptr. 2378).
The Court held that a government must compensate a property owner
if a land use regulation results in a temporary taking of property rights. The planning director is concerned that a new city's
zoning moratorium may result in a temporary taking for which the
city would have to pay damages to property owners. However,
other legal observers note that the Court did not change the
definition of what constitutes a "taking." In the past, zoning
actions have not required compensation.
For annexations, the Legislature has provided an opportunity to
smooth the transition between county and city zoning. Termed
"prezoning," this practice allows municipal officials to determine what city zoning will apply to an area before it is actually
annexed to the city (Government Code §65859). The city follows
all the usual procedures for public notice and hearing when it
prezones property, but the zoning does not take effect until the
annexation is completed. Many observers endorse prezoning as an
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s and
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or intensity, property development, or
sion requirements@
Because this statutory is often confus
t read, an
example may clarify it. When a city appl s to ~AFCO for
annexation of agricultural land, LAFCO can require the city to
zone the property before it is annexed. But the commission cannot tell the city to prezone for area
ltural (or any
other) use. Of course, if the city prezones the
rty
high density apartments and LAFCO
s that the land ought to
remain in agricultural use, the
a
s deny the
annexation. This action leaves
ject to
county's existing agricultural zoning.
Tentative maps. The
subdivider of five or more parcels
local officials showing the des
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• The requ
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s
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A local agency is
s in substantial
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map (Government Code §66474.1).
Exis
law is silent on how final maps should be treated
new
cities, when the tentative maps were approved
the counties
prior to incorporation. However,
1980, the California Attorney General opined that where a
, pr
to
of
, conditiona ly approved a tentat
map for land located
w
n the boundaries of the city, all of
tions had
been satisfied, and a final
had not been recorded,
city
may not withhold final approval or amend the map's conditions (63
. Cal. Atty. Gen. 844). The
General cited two California Supreme Court cases to support this cone
Great
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App. 3d 403) and Youngblood v. Board of Supervisors (22 Cal. 3d
644).
In both cases the Court recognized the substantial money,
time, and effort the developer must often expend to meet the
conditions of a tentative map which were in effect at the time
the tentative map was approved. The Court concluded that the
subdivider is entitled to approval of the final map without the
imposition of new or altered conditions and without undue delay.
With respect to annexations, when a tentative map has been filed,
but a final map has not been approved, the final map must comply
with the requirements of any applicable ordinance of the annexing
city (Government Code §66413).
In 1987, Senator Montoya introduced Senate Bill 186 to clarify
state law regarding the effect of incorporations on subdivision
maps. This measure would have required the newly formed city to
approve a final map if it substantially conforms with the tentative map approved by the county and meets the requirements and
conditions for the subdivision which would have been applicable,
but for the incorporation. At the request of the author, the
Senate Committee on Housing and Urban Affairs sent this measure
to interim study.
Vesting tentative maps. Legislation passed in 1984 (SB 1660,
Montoya) provided an alternative to filing a conventional
tentative map, by authorizing a "vesting tentative map."
Effective January 1, 1986, this measure gives the subdivider the
right to proceed with the proposed development (including obtaining building permits) for a substantial period of time under the
ordinances, policies, and standards in effect at the time the
local agency determines that the application is complete (Government Code §66498.1 [b] and §66474.2).
Existing law is silent on the effect of incorporation on approval
of a vesting tentative map and its ensuing final map, just as it
is for a conventional tentative map.
In 1985, however, Legislative Counsel issued an opinion concluding that a new city may not
withhold final approval or amend the conditions for a vesting
tentative map approval prior to incorporation, except as necessary to avoid a condition dangerous to the health and safety of
the community, to comply with state or federal law, or unless the
vesting tentative map has expired (Opinion No. 15919, July 15,
1985). The arguments cited include reliance upon common law
vested right doctrine set forth in the 1976 AVCO case.
Annexation has the same effect on vesting tentative maps as it
does on tentative maps and approval of final maps discussed in
the prior section. That is, the annexing city's ordinances apply
in approving a final map (Government Code §66413).
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Development agreements.
In 1979, concerned over the lack of
certainty in the development process, the
slature authorized
development agreements.
Developers and
al of
ials can s
b
ing development agreements spelling out the
mutual
responsibilities (Government Code §65864, et seq.).
Even though
new individuals are elected to office or the deVeloper sells out
to another firm, their successors are bound to follow these
agreements (Government Code §65868.5).
But
was not clear that
a new city or an annexing city would also be considered to be a
''successor in interest" to a county's development agreement.
To
clari
this question, the Legislature passed Senate Bill 1781
(Campbell, 1986).
State law now provides that a development
for land in a
incorporated city remains val
for eight years, or possibly even for up to 15 years, if the agreement meets two tests:
( )

The application was filed with the
date of the first signature on the
tions (or the date of the resolut

(2)

The county entered the deve
the incorporat
election.

The new city
still
by the development
concerns.
This law applies to c
1, 1987 Government Code §65865.3).
1987, Senator
ll introduced two bills
would
modif
his 1986
11 305, as amended
19, 1987, would have requ
new ci
s to honor all
development agreements which were submitted to counties before
1, 1987. Although set for hearing by the Senate Local
Government Committee, Senator Campbell asked the Committee to
postpone any action.
Senate Bill 899 would have removed the time
limits on development agreements which were submitted to counties
before January 1, 1987.
The Committee never cons
s
second measure.
Both bills are two-year bills which must pass
the Senate by the end of January 1988 if they are to remain
act
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Regarding annexations, the Legislature expressly permitted an
annexing city to sign a development agreement that does not take
effect until the annexation is complete (Government Code §65865
[b]). SB 1781 (Campbell, 1986) modeled this procedure after
prezoning. This is the exclusive method for guaranteeing that a
development agreement applies after city annexation.
If a developer does not sign a pre-annexation development agreement with
the annexing city, an earlier development agreement with the
county is not enforceable against the city.
Building permits. In 1984, the Legislature passed Assembly
Bill 1772 (Papan) which addressed the validity of building
permits issued prior to incorporation and annexation (Health and
Safety Code §19829).
If an application for a building permit is
filed with a county before the incorporation election, and the
permit is issued before the incorporation's effective date, the
permit remains valid for 180 days from the date of issuance,
unless a county ordinance passed prior to the incorporation provides for a different period.
If the effective date of the
incorporation is more than 90 days after the incorporation vote,
the county may receive applications for the issuance of building
permits for property located within the new city's limits.
Unless otherwise provided by a city's ordinance, a building permit issued by a county for property subsequently annexed to a
city remains valid for the life of the building permit. The
statute applies to incorporatios and annexations after January 1,
1987.
Since building permits generally must be issued in accordance
with the city's current laws, a final subdivision map approved by
a newly incorporated city might not guarantee a developer the
right to proceed with the development upon applying for a building permit unless the developer has chosen to operate under the
vesting tentative map statute.
When Moorpark incorporated in 1983, it adopted an emergency ordinance which required that all previously issued County "residential planned development permits," a type of zoning permit, be
subject to review and affirmation by the City before building
permits could be issued. Any additional design or development
requirement were imposed on a case-by-case basis. The County had
already approved subdivision maps for 2,700 units. The vast
majority --- 2,300 units ---had not yet obtained building permits. Moorpark believed that its action to review these discretionary zoning permits was justified because the unbuilt houses
represented over half of the City's future growth. All permits
were reviewed and approved within six months of incorporation.
For projects where a substantial number of homes were already
built or building permits had been issued, the zoning permits
were reapproved without change. Although Moorpark's experience
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led to the introduction of Assemblyman Papan's 1984
11, it
would never have affected Moorpark because the bill dealt
building permits, not discretionary z
ts.
NEW CITIES' EXPERIENCES
To better understand the land use problems tr
red by incorporations and city annexations, Senator Marian Bergeson, Chairman
of the Senate Local Government Committee, surveyed the planning
directors of the 27 cities which have incorporated since Proposition 13.
In her letter to the planning directors, Senator
Bergeson asked them to complete a two-page questionnaire regarding their experiences. With few exceptions, their cooperation
was swift and generous.
Only Grand Terrace and Moorpark were
unable to respond.
Land use problems. Nearly every newly incorporated city has
had problems deciding which county land use decisions to honor.
Only five of the the 25 planning directors who responded avoided
these difficulties: Big Bear Lake, Danville, East Palo Alto, La
Quinta, and Loomis.
But all other new ci
s reported at least
some problems.
Problems with zoning are most numerous, with 18 new c
s
reporting that they faced "a few" problems or faced them "often."
Only seven cities said they had no zoning problems.
s showing
is not surprising because landowners and res
traditional
focus on zoning as the main land use decis
Confusion
resulting from uncertainty over land use policies seemed to be
the major cause of these problems.
In Atascadero, for
an Luis Obispo County revised
s general
just be
incorporation.
But the County had not
ts old
into line with the new plan.
The political burden of
zoning consistent with planning fell to the new ci
The
lems in Westlake Vil
stemmed from the dif
s
and standards between county zoning and the new ci
's
ordinance.
Subdivision approvals caused the second most numerous type of
problem.
Only ten cities said they had no problems, with 15 new
cit s reporting "a few" problems or that subdi sions were
"often" a problem.
City officials specifically pointed to errors
made by their counties as the cause of their troubles.
Cathedral
Ci
's planning director criticized Riverside Coun
's past
practice of approving subdivisions with jumbled land uses.
The
Ci
now has to work around poorly situated lots and inadequate
facilities.
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Prior to Dublin's incorporation, Alameda County approved a subdivision and required a scenic easement to protect open space. But
the County failed to provide any enforcement mechanism, a problem
which the City's staff has inherited. Los Angeles County officials approved the "Three Springs Ranch" development in Westlake
Village just before incorporation. The only access to this
481-unit project comes from a single street. The resulting poor
traffic circulation restricts the development of other adjacent
properties. The city planning director believes that the County's failure to insist on better road access has preempted his
community's ability to promote well-planned growth.
When faced with the question of how to treat final maps for which
the tentative maps had been previously approved by their respective counties, the new cities of Solana Beach and La Habra
Heights modeled their decisions after existing law that applies
to annexations. These cities applied their local ordinances,
policies, and standards to the final maps.
The most dramatic situation occurred when Moreno Valley incorporated on top of scores of subdivisions approved by Riverside
County officials. The city planning director estimates that
there were approximately 20,000 parcels which were in existence
but unbuilt when the City incorporated. With a population of
about 47,000 at the time of incorporation in December 1984, less
than three years later there are now 85,000 residents in Moreno
Valley. Development continues at a rapid pace, even though the
City has approved few subdivisions on its own. Developers continue to build new homes in subdivisions approved by Riverside
County officials before incorporation.
Implementation problems also plagued building permits in 10 new
cities. City inspectors were more stringent than their county's
staff had been, Atascadero and Cathedral City reported, causing
builders to adjust to higher enforcement standards even though
the codes had not changed. More than three years after
incorporation, Mammoth Lakes reported that it still has three
unfinished projects under building permits originally issued by
Mono County officials. More typical, however, were the responses
from Big Bear Lake, Danville, Dublin, Encinitas, and Poway where
the new cities specifically honored their counties' building
permits.
Called constitutions for local development, general plans express
their communities' goals for the nature,' pace, and location of
new growth. When communities incorporate in reaction to
counties' land use decisions, then it is not surprising that
conflicts arise over city and county general plans. After all,
as San Ramon's planning director pointed out, the differences are
why people incorporate in the first place. Ten cities reported
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The Planning and Zoning Law gives new cities 30 months in which
to adopt their own general plans. But some c ies find that 2~
s still is not enough time. At least one-third of the new
cities have needed more time to adopt their
t plans. Any
city may apply to the Governor's Office of Planning and Research
OPR) and receive an automatic one-year extension of the deadline
to adopt a general plan (Government Code §65361). An OPR extension has three bene ts. First, it suspends a ci
's legal obligation to have a completed general plan. Second, it allows a
to approve developments without having a general plan.
rd, it grants a city immunity from lawsuits challenging developments which are approved without the benefit of a general plan.
As TABLE II reports, OPR has issued extensions for nine new
cities.
TABLE II: NEW CITIES' WITH GENERAL PLAN EXTENSIONS
Clearlake
Dublin
Moorpark

Moreno Valley
Poway
San Ramon

Santee
Solvang
West Hollywood

But state law prevents OPR from issuing
elements (Government Code §65857 (aJ).
OPR extension for six of the seven
t a new city from lawsu
The legal immun
ies by OPR's partial extension is more illusory
se development agreements and vesting
from relatively new statutes and are not yet
created few problems for new ci
s. On
Mammoth
s and
Ramon reported any
rience with deve
nt agreements
by county officials before their incorporations.
In
Mammoth Lakes' case, Mono County approved a major residential
deve
t which is to be built over a 20-year period. Although
project predates SB 1781 (Campbell, 1986), Town officials are
honoring the agreement anyway. No one reported any experience
w th vesting tentative maps.
Litigation. The survey uncovered surprising
few lawsuits
and those which appeared were concentrated in just a few cities.
ncorporated just last year, Encinitas expects to be sued over
its decision to stop honor
conditional use permits for
comrnerical development issued by San Diego County. Mammoth Lakes
inherited a development agreement case
which the builder sued
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Mono County over a 2,000-unit project which is now in the new
city. Orinda also inherited a lawsuit regarding the private
redevelopment of the local theater building. Orinda's case is
pending before the California Supreme Court.
Poway faced three suits after incorporating in 1980. The first
involved the redesign of a proposed mobilehome park in a drainage
area. A negotiated settlement ended the case.
In the second
case, the issue was a difference between the San Diego County's
zoning ordinance which permitted apartments in a commercial zone
and the new municipal ordinance which did not. The case is pending in the District Court of Appeals. The final case raised the
issue of differences in public works standards required for rural
subdivisions. The landowner won the case, but the City will
eventually require paved roads when future subdivisions take
place.
Santee was involved in a lawsuit regarding a county approved
tentative map which the City accepted as a final map. When the
developer applied for building permits, the City then imposed its
newly adopted development review ordinance. The developer sued
and the case is still pending. Solana Beach and a hotel developer were able to settle their lawsuit after intense negotiations
which involved gains and concessions for both parties.
A negotiated settlement likewise ended a builder's suit against
Solvang over a subdivision. Santa Barbara County approved a
118-unit subdivision before incorporation which the City finally
allowed to go forward after reducing its size to 97 units,
including 17 for affordable housing. West Hollywood is facing
several suits involving the conversion of rental properties into
condominium ownerships.
Other issues. In addition to asking specific questions of
the planning directors, Senator Bergeson also invited them to
comment on other issues related to land use and new cities. The
planning director of West Sacramento called on the state
government to provide education to new local officials on land
use issues. Newly elected city councilmembers and newly
appointed planning commissioners need to be educated on the
importance of having a general plan and following it. They need
to be taught the importance of consistent long-range planning and
to avoid ad hoc land use decisions.
Inheriting Williamson Act contracted lands caused planning
problems for Avenal. With 19~ square miles, the new city
includes lands which Kings County reserved for agricultural use.
When an existing city annexes similar lands, it may decline to
succeed to the county's contract if the city had protested the
contract at the time it was signed. But the new city was not in
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istence at the time that Kings County entered nto the
ll
son Act contract.
The planning
rector believes that the new
state prison and other grmV'th pressures in his community justify
ending Williamson Act contracts. He contends that the Act's
11onrenewal" procedures take too
and that the City cannot
rr1ake the findings required for immediate cancellation. As an
alternative, he suggested that the Legislature allow a new city
to protest existing Williamson Act contracts when it adopts its
first general plan.
0

The incorporation process itself needs reforming, according to
Agoura Hills' planning director.
Because growth pressures prompt
incorporations, he observed, the LAFCO process should be more in
tune with these needs.
First, the state should analyze counties'
general plans to determine "regional growth areas." Second, the
Legislature should make LAFCOs directly elected bodies. Third,
the state should limit the county supervisors' role merely to
funding LAFCOs. Fourth, 10-year spheres of influence around
cities should be matched with new service districts paid from
coun es' tax revenues.
These procedures would ease the
transition from unincorporated to municipal status.
POLICY ISSUES BEFORE THE LEGISLATURE
At the November 24 joint hearing, legislators may wish to raise
specific questions with the witnesses. For background on these
questions, readers should refer to this report's earlier discussions. The appropriate page numbers are indicated below.
General issues. Except for the common law doctrine of vested
rights and some statutory procedures, there is no uniform way to
determine which county land use decisions a new c
must
LAFCO's terms and conditions spell out the detai s of
incorporations, but the Cortese-Knox Act precludes the commisfrom influencing land uses directly.
SHOULD ALL TYPES OF LAND USE DECISIONS BE TREATED THE SAME WHEN
UNINCORPORATED TERRITORY COMES UNDER MUNICIPAL CONTROL?
SHOULD ANNEXATIONS BE TREATED THE SAME AS INCORPORATIONS?
SHOULD THE LEGISLATURE CHANGE ITS CURRENT POLICY AND GIVE LAFCOs
THE POWER TO DETERMINE WHICH COUNTY LAND USE DECISIONS A NEW CITY
MUST HONOR?
IS THERE EVIDENCE OF A "LAND RUSH" PHENOMENON?
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IF SO, SHOULD THERE BE A MORATORIUM ON COUNTY LAND USE APPROVALS
DURING THE INCORPORATION PROCESS?
IF SO, AFTER WHICH STEPS IN THE PROCESS? PETITIONS?
APPROVAL? SUPERVISORS' ACTION? THE ELECTION?

LAFCO's

* * * * *
General plan issues. The discussions on pages 6, 13, and 14
describe the requirements on new cities to adopt general plans.
IS 30 MONTHS LONG ENOUGH TO ADOPT A CITY'S FIRST GENERAL PLAN?
SHOULD THE LEGISLATURE REQUIRE A NEW CITY TO ADHERE TO THE COUNTY'S PLAN FOR THE AREA WHILE THE CITY PREPARES ITS OWN PLAN?
IS LEGISLATION NEEDED TO REQUIRE O.P.R. TO GRANT EXTENSIONS FOR
HOUSING ELEMENTS IN ADDITION TO THE OTHER SIX ELEMENTS?

* * * * *
Zoning. A new city must follow county zoning for 120 days or
until it adopts its own ordinance (pages 7,8, and 12).
DOES THE FIRST LUTHERAN CHURCH DECISION PREVENT NEW CITIES FROM
IMPOSING ZONING MORATORIUMS WHILE THEY SORT OUT THEIR LAND USE
POLICIES?
IF SO, CAN THE LEGISLATURE PROVIDE NEW CITIES WITH STATUTORY
AUTHORITY TO INVOKE THESE MORATORIUMS? IF IT CAN, SHOULD IT?

* * * * *
Building permits.
In 1984, the Legislature laid out the
guidelines for determining which county building permits a new
city must follow (pages 11 and 13).
BASED ON EXPERIENCE SINCE 1984, SHOULD THE LEGISLATURE CHANGE ITS
RULES ON HONORING BUILDING PERMITS?
WHEN A TENTATIVE MAP HAS BEEN APPROVED BY A COUNTY AND THE FINAL
MAP APPROVED BY THE NEW CITY, IS THERE AN IMPLICIT ASSUMPTION
THAT THE DEVELOPER NOW HAS A "VESTED RIGHT" TO BUILDING PERMITS?
IF SO, SHOULD THIS RELATIONSHIP BE SPELLED OUT IN THE STATUTE?

-
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* * * * *
Development agreement~. The 1986 standards that determine
which development agreements a new city must follow may seem too
restrictive for some builders. Amendments proposed by two bills
in 1987 would have "grandfathered" some development agreements
(pages 10, 11, and 14).
SHOULD THE LEGISLATURE CHANGE THE DEADLINES BY WHICH A DEVELOPMENT AGREEMENT IS JUDGED?
WOULD ANY OF THE FOUR NEWEST CITIES BE AFFECTED BY THESE CHANGES?
ARE THERE ANY PARALLEL CHANGES NEEDED TO THE LAW ON ANNEXATIONS
AND DEVELOPMENT AGREEMENTS?

* * * * *
Tentative and vesting tentative maps. Most new cities honor
the subdivisions approved by county officials be~ore incorBut the Subdivision Map Act is silent on this issue
(pages 8-10 and 14).
IS THERE A NEED FOR THE LEGISLATURE TO SPELL-OUT WHICH SUBDIVISIONS A NEW CITY MUST HONOR?
SHOULD THIS BE PARALLEL TO THEIR TREATMENT UNDER ANNEXATION?
SHOULD A NEW CITY BE REQUIRED TO HONOR ALL COUNTY SUBDIVISIONS?
SHOULD CONDOMINIUM CONVERSIONS BE TREATED DIFFERENTLY THAN TRADITIONAL SUBDIVISIONS?
THE LEGISLATURE DISTINGUISH BETWEEN SUBDIVISIONS FOR WHICH
APPLICATIONS WERE SUBMITTED BEFORE INCORPORATION AND THOSE WHICH
IN LATER?

* * * * *
Other issues. Do the three other issues raised by planning
tors require legislative responses (pages 15 and 16)?
SHOULD THE LEGISLATURE DIRECT O.P.R. TO PREPARE AN EDUCATIONAL
PROGRAM FOR OFFICIALS OF NEW CITIES?
SHOULD THE LEGISLATURE ALLOW NEWLY INCORPORATED CITIES TO PROTEST
WILLIAMSON ACT CONTRACTS WHEN THE CITIES ARE FIRST FORMED?

-
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ARE CHANGES NEEDED TO THE LAFCO PROCESS TO IMPROVE THE TRANSITION
BETWEEN UNINCORPORATED STATUS AND MUNICIPAL CONTROL?

-
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Prior to accepting a position in the private sector, I worked for
eight years as a public sector planner.

I have a degree in Urban

Planning with a minor in Urban Geography.

Planning in recent history has experienced a marked progression
from

loosely

knit

decisions

by

ad

hoc

committees

to

the

professional planning processes within which we operate today.
The process has been heightened greatly within the past 20 years
due to the action of the legislation.

The historic experience of

unplanned growth occurring haphazardly driven simply by proximity
to

transportation

corridors,

or

in

the

case

of

Southern

California by proximity to the red car line, has changed and laws
have been adopted which both define as well as require strict
adherence

to

an

occurred

first

identified
with

the

planning

process.

requirements

for

Those
general

changes
planning

strengthened further by the fact that zoning was to be consistent

8 -
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order to set

conceptual
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general
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working with newly incorporated cities we find that there is the
implied belief that the granting of certainty will in fact result
in

bad

planning.

Clearly,

that

belief

was

present

in

the

background analysis that was presented to us for today's hearing.
Generally, if the residents of an area, say an urbanizing pocket
within an unincorporated area, are happy there will be no move to
incorporate.

It is most often the result of dissatisfaction that

cause incorporations to happen, and,

following along that line,

in that mood the newly incorporated residents don't want to be
held to the decisions previously made by the county.

They want

to control all aspects of their new city themselves.

While the motivation is understandable, adhering to previous land
use

decisions

resources

may

have

not

been

result

expended

in bad
at

a

county

professional planning departments.
example,

has

established

citizen

planning.

Considerable

level

to

establish

The county of Ventura for
commissions

in

communities

within the unincorporated areas who review development proposals
at regularly scheduled meetings, make recommendations for changes
and

recommend

Those

efforts

approval
within

or denial
the

to the

system

can

Planning Commission.
disappear

following

incorporation.

It was our experience in the city of Moorpark, that immediately
upon incorporation the city adopted an urgency ordinance which
inflicted

a

building permit moratorium.

The

purpose

of the

was to

to

ls

and that
meet

the

or ten month 1 s

of a
were

attached

to

the

was that new
which

approved
to

or
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minimum

the
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dealt with
were a
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of
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owners
and do not

housing
none

was

From the Moorpark

the

We
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However,
sums of

are
to

a

can cost

An EIR,

5,0
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from

that the
fa

the

an

- 41 -

to proceed with their projects with predictability and certainty.

The staff report before you sites problems resulting from the
"land rush" phenomena that can occur when an area incorporates.
Let's consider that if a land owner is guaranteed that previously
approved projects will be honored by the new city, then the land
rush phenomenon becomes unnecessary.
it is there for a reason.
fully

recognize

that

If the phenomenon exists,

It is there because property owners

previously

approved

developments

can

be

changed substantially; the project made too costly to construct,
or the land use changed and the project eliminated entirely.

For that reason we support honoring approvals at the tentative
map or use permit.

our

experience

with

annexations

differs.

Generally,

when

annexation is anticipated the development proposal is reviewed by
the city,

prezoned and conditioned to annex as a part of the

approval.

The staff report asks several questions,
Two

I've

responded to.

First,

tentative map and use permit.

starting on page 16.

approvals

should be valid at

And second, if done, the land rush

will go away.

If

they

happen) moratoriums

should

not

occur

sooner than

the

-
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of the incorporation

Unt

that t

no

And, every effort should be made to work with the appl
the review process to ease the

are

ition and

costs.

We

need

to

regulation

recognize
and

delay

uncertainty,
always

result

in

additional

of

increased home

Uncertainty further results in opportunities lost as legitimate
developers avoid the area all together.

The planning process is alive and well at the county level
landowners who proceed through the system should not be
nor should subsequent homebuyers.

i
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SENATE JOINT HEARING ON NEW CITIES AND LAND USE
SENATE COMMITTEE ON LOCAL GOVERNMENT
AND
SENATE HOUSING AND URBAN AFFAIRS COMMITTEE
NOVEMBER 24th
TESTIMONY GIVEN BY DEVERE B. ANDERSON
BIA GOVERNMENTAL AFFAIRS COUNCIL

Honorable Members:
STATEMENT

OF PROBLEM

I appreciate your interest and concern regarding this most
vital and important subject.

There seems to be an attitude in

our citizens that you must incorporate into a small city to stop
growth or file an initiative to limit growth.

Our citizens fail

to recognize that limiting building permits does not stop growth.
It only exacerbates the problems.

There are three (3) elements

that require the need for housing within our state:
1.

The imigration of people from other states.

2.

Normal population increase by existing residents.

3.

Normal deterioration of housing stock.

The mere fact of restricting the number of building permits
issued will not deter growth. People have moved and will continue
to move to California as long as certain factors exist, such as
good climate,

good job potential,

potential to better themselves.
right.

a strong economy and the
'

That is their Constitutional

Babies will continue to be born because that is the
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approved (Ventura County) projects to reapply to the City.

This

process totalled nearly 10 months in duration and provided a host
of new conditions.
The SCAG regional housing allocation model suggests that
ventura County had a five year "need" during the period of 19811986 for 41,046 units or an annual need of 8,209.

Data available

for that period indicates an average annual housing production of
4,071 units satisfying less than 50% of the "need".
In spite of not meeting the regional housing needs, local
citizens within the City of Moorpark, concerned about traffic and
other issues, proposed in 1986 a growth control initiative called
"Measure F".

The proponents handily gathered the necessary

signatures to place the measure on the November, 1986 ballot.
Measure F restricted the number of building permits issued to 250
units per year.

The measure was passed by 29% of the registered

voters and now dramatically impacts the economic viability of the
entire community.
With the City of

Moorpark and the City of Simi Valley

imposing building permit restrictions,

there has been dramatic

impact upon Ventura county as a whole.

In the first 8 months of

this year building permits are down 33% from 1986.

As of this

date, there have been no building permits issued in the City of
Moorpark during the year of 1987.

Ventura county is not meeting

its housing needs and is certainly not providing its share of the
regional
increases

needs.
the

In

cost

addition,
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this

kind
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In 1980,

the

State Legis ature passed a

statute which

declared that "an adequate supply of housing is necessary for the
health,

safety and public welfare of all Californians," and that

growth-limiting ordinances "may exacerbate the housing market
conditions in surrounding jurisdictions and may limit access to
affordable housing."

The California Supreme Court has said that

each community has a

responsibility of supplying its

proportionate share of the housing needs for the general welfare
of all Californians.
Camarillo,

In BIA of Southern California vs. City of

Justice Stanley Mosk questioned whether city growth

restrictions

should

be

permitted

impermissible elitist concept is

at

all.

He

invoked when a

said,"An
community

constructs a legal moat around its perimeter to exclude all or
outsiders .. •

There is a pro

sed initiative circulating in Riverside

County which would r

uire the County Board of Supervisors to

adopt a growth management element to the General Plan.
growth management element would
1.

This

i

A limitation on growth so that the growth in the County
could not exceed the annual growth rate of the state as
a whole.
provided

2.

A limitation on building permits would be
to ensure compliance with that growth rate.

The level of service for travel during peak hours on
'

all freeways, arterials and collector streets in the
County must be "C" or better.

If, in any given year,
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goes through a rigorous evaluation of the impacts resulting from
the change in land use.

An initiative, however, even though it

might be changing the land use, and even though it dramatically
affects the Economic element of the city or county's general
plan, receives no such evaluation.

It is my belief there is a

need for the electorate to be better informed concerning the
impacts of a proposed initiative.

Under current law there is no

independent evaluation of an initiative.

There is no requirement

for any relationship to exist between the title on the initiative
and what the initiative actually does, and there certainly is not
an evaluation of the economic impacts upon a community.

There is

a tremendous need for the electorate to receive as much factual
information as possible prior to voting.

It is not desirable for

the voter to experience detrimental impacts years later.

SUGGESTED LEGISLATIVE REFORM
I would recommend the following to be included in future
legislation for the purpose of providing a better informed voter:
1.

That

there

initiative.

2.

should not

be any titles used for an

They should be referred to as Proposition

That the use of paid solicitors to collect signatures
on an initiative should be outlawed.

3.

That there should be an independent evaluation made by
county or city staff indicating the proposed impacts
I

upon the general plan and all elements of the general
plan.

4.

Al
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use

i
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TESTIMONY
HARRY ZAVOS
FOR JOINT HEARING ON NEW CITIES AND LAND USE
HELD BY THE SENATE LOCAL
GOVERNMENT COMMITTEE
AND THE SENATE HOUSING IN URBAN
AFFAIRS COMMITTEE
NOVEMBER 24, 1987
IN THE STATE BUILDING IN
VAN NUYS, CALIFORNIA
Distinguish members of this Joint Committee you have heard and will hear of
dislocations and uncertainties regarding development projects and planning decisions
created by incorporation of new cities. Such problems currently occupied greater attention
in view of the accelerated rate of incorporation documented on pages 2 to 4 of your staff
report prepared for this hearing. Some of these uncertainties and dislocations and the
problems associated with them are due to the fact that the county's rules and decisions
governing given projects and land use decisions do not necessarily apply in the new cities.
Individuals engaged

providing the public with housing who were preceding under one set

of rules--the country's rules-- find those rules no longer necessarily apply upon
incorporation. Indeed as your

report indicates in some instances the motivation

behind the move for incorporation is precisely to suspend the old set of rules and I would
add in some instances to

or frustrate a given project, unpopular with those in the area,

which is sanctioned by the county ordinances and decisions.
This, however, is not a new phenomena nor is it confine to incorporation and
annexations. Both cities and counties are constantly changing, revising, and upgrading their
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2nd 34,

(1967) recognized the inadequacies of that test

when it stated:
"A permitee

construction

the face of and a pending

amendment to the zoning laws might find that he had not progress far
enough in time to qualify for an immunity; one who proceeded with
unseemly haste ran a risk that his conduct

bear the stigma of bad

faith. No facile formula inform the permitee how to strike the delicate
balance which would afford the desire immunity."
The court concluded with two observations:

that uncertainty and waste were

inherent in the common law rules of vesting and (2) such waste and uncertainty could be
eliminated by predicating immunity from changes of law on some dearly defined action of
the municipality. In effect the Supreme Court indicated that a statutory vested right was
preferable to that of the judicial formulation.
To the court's observations I would add that the judicial test postpones vesting to
the latest possible moment --to

obtaining

a building permit and actual substantial

construction pursuant thereto. This means that literally hundreds of thousands of dollars
can be expended on a given housing project for land acquisition, planning, governmental
work done pursuant to those permits without any

processing, preliminary
assurances that the project

become immune from subsequent changes in local law or

actions which could frustrate completion of the project. This is not only unfair to the
builder who proceeded

good faith in reliance on and in compliance with local

requirements but it is unfair to the home buying public who must ultimately pay the costs of
money expended without it being translated

housing. We do not have an abundance of

- 5
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set out

a right to complete the

project as spelled out in

agreement,

subsequent governmental actions.
some security that a housing project once begun

This legislation gives a provider of
in a particular

could be

accordance with the terms of the

agreement (free from additional requirements and immune from subsequent changes in
law). The difficulty was that

assurances

the development agreement were not dearly

there when the agreement was with a county and the subject property was incorporated
into a new city. Thus, the very effect and uncertainty that the development agreement
eliminated for a housing project could resurface upon incorporation; for it was not clear
that the new city was legally bound to honor the agreement enter into by the county. With
that in mind this legislature amended the development agreement legislation to make it
cities would be bound by the development agreements

dear that a newly

into by the County. The difficulty with this legislation, however, is the triggering
development agreement are so protected. According to that
....... . ,., .. ~ agreement

application is made to the county after
is not protected and does not have to be

the

is simply unrealistic, much too
early

Code for governing

not

begun by the publication of a

incorporation. As you
notice of

can a

and

circulated
certain time in which to

The

of incorporation has a

signatures on the petition and to file. Proceeding

the Local Agency
requisite signatures have been

incorporation be

are
and

petition is certified:
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to

protected development

to

only upon final disposition by
of

the commission that

incorporation may take place (even

approves,

if

than 50 % of the voters or landowners within
does not receive a

in an election

still might not take place if more
proposed incorporated district object or if
vote). Again, there is a need to
preempting the planning process of a

strike a
newly incorporated cities on

one

with the possibility of incorporation

preventing orderly development within the county on the other hand. It would appear that
point to strike that balance is
are initiated; for that is

Commission proceeding for incorporation

at which

demonstrated so as to warrant
Senate

enough interest in incorporation is
proceeding. That is precisely what

899 authored by Senator Campbell seeks to do and I would emphasize to this

it

to

a fair

between the concerns of providers of
to incorporation on the other hand and a
newly incorporated city if

concern

a fair balance particularly
bill could have, if it
were

that the commission
the county determines
to
at
be a new

certification of the petition.

are

or when the final result
is certainty insuring the fact that
and occurred subsequent to

-
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of

is the vesting tentative map

the development

agreement legislation, follow a

an
it limit the conditions,

agreement with regard to details of
terms, restrictions and requirements

acts entailed in the

development. Vesting tentative maps,

developers' development

agreement, merely fix

applicable to a proposed project as of the

ordinances

date that there was a complete application

the tentative map.

because a tentative

design

shows the layout

the

seems appropriate
The current

zoning ordinances will indicate the

project

(maximum intensity of used, maximum height, minimum set

map

along with the zoning ordinance provides the

project An

approved vesting tentative map does not

completed nor does

it limit conditions which can be imposed

in the

project. All that it does is fixed
a
and must comply
Another

0

if

an

on

property; and if subsequent to
IS

tentative map.

is no change

no

an ordinary

v.

those circumstances Mr.

The only instance was there is a legal

the city's or

is

after the

there

is a

a

Ms. V's project would
to the new. While

completed it does
not change on him in mid-

assure

is unable to comply with

stream.

some

as to the ordinances under

if after the county

a
approves a

or annexed. Under
he was within a
your staff report makes

if there is an approved
must honored it for the
Opinion to the effect that a
by the newly incorporated
as

Committee knows,
cities until there is a

statement as

state or by this
by binding legal
Montoya's Senate Bill 186
General feel that the

current

Senator Montoya's
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which states that it is declarative of present law; they
puts to rest

doubts as to

On the substantive issue
out that the same

current state

not object to legislation
law.

whether new cities should honor such maps I would

considerations

dictated

vesting tentative map

procedure in the first place dictate they should be honored in the newly incorporated city.
it makes no sense to
is incorporation (as this legislature has done) and not do the same with vesting tentative

Just as it is unfair and wasteful of resources (resource which should be translated
housing) to allow a developer to proceed in good faith and reliance on a given set of
rules and regulations and to allow them to change downstream in the absence of
incorporation, it is equally unsound to allow that to happen as a result of incorporation.
While there are some arguments that could be made distinguish between
incorporation and annexation I find them unpersuasive. It would appear to me that the
arguments in favor of fairness and certainty apply equally to both situations and that
tentative and vesting tentative maps should be protected when there is an
or an annexation.
is one remaining area

uncertainty regardless of incorporation or

which is not addressed by development

or

tentative

are projects which are not extensive enough or not spread over a sufficient length of
that they justify the negotiation of a development agreement. Furthermore, these
may not require a tentative subdivision map;

example, a small four unit

project. This kind of project can only achieve certainty and immunity from
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substantial work or liabilities

a

It is possible under current Jaw for a
to

to have a zoning ordinance

change

makes

the same

of protections to such a

impossible. It seems unfair not to afford
as are now afforded to projects which require
a

subdivision
seem

mind it

tentative map. With that in
legislation which provides that the

laws and regulations which win apply to a project shall be those in existence of the time of
the application

the building permit and no building permit shaH be revoked due to or

made subject to subsequent changes
same kind

protections

by concerned

the

tentative map for changes in law motivated

health, safety or intervening state or federal legislation.

I personally wish to

area

law. Of course such legislation should have the

committee

patience in taking testimony in this

to indicate

a tight
individuals)

interest of preserving resources in
cost

beyond the means of many

which prevents resources being expended without being
to

so, is to

an appropriate point in
law early

process so that
prevented
only on
and

the development

the assurance it will not be
to changes in law -- will merely be spend
work on the ground, such as demolition
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NG &COMMUNITY DEVELOPMENT
IFORNIA

lmNY BY NIALL

STATE

AND

AFFAIRS COMMITTEES

ON NEW CITI
NOVEfeER
CITY OF MOORPARK
To beg n, I would I ke
report.

correct some I

lon in

Committee's staff

I was the first employee and the Director of Community Development for the
City of Moorpark. The staff report Indicates that when Moorpark Incorporated
In 1983, an urgency ordinance affecting all residential building permits was
adopted and that this ordinance Imposed additional site design criteria. This
was not the case.
Upon Incorporation, the City Council adopted an urgency ordinance which
required that all previously Issued County "residential planned development
permits" would be subject to review and reaffirmation by the City before
butld!ng permits could be Issued. These residential planned development
permits were zonfng permits. Any additional design or development
requlre~~nts were Imposed on a case by case basfs.
At the ttme of
Incorporation, Moorpark was estimated to have approximately 10,000 residents.
The Cou
had already approved subdivision maps for 2,700 homes. The vast
major!
homes--had not
ined
ildlng permits. Although the
County
Ventura assisted several subdividers tn rushing the recording of
final subdivision maps
the l
ion election and the effective
date of cJtyhood, the C
did honor~ previously approved or recorded
Cou
subdivisions.
Moor
's action to review the
Issued, discretionary zonlng permits
was logical since the unbu!lt homes
over half the future growth of
the Cl
AI I of these homes were reviewed and reapproved by the City In less
than six
where a substantial number of homes were
a!
built or bu
Its Issued,
zoning permits were reapproved
without
In
cases,
and upgrading of the permits
AI I rssues were resolved wl
I ltfgatlon. Assemblyman
811 ,
would have had no
feet upon the situation In the

The most basic cause of
use
s change. Growth causes changes
wlthln a communi
Whether t Is a new cl
or an older establ lshed city,
substantial growth results In changes to pol !tics, Ideas, and philosophies as
new people move ln. If. there Is too much growth too quickly, there wll I
typically be a revolt
the
le. The revolt
take the shape of an
incorporation or of a
control measure. More than once, developers have
killed the goose I lng the
lden egg.
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Community Participation
ten, an Incorporation is seen as a divorce between a community and Its
county. But it Is not. The relationship Is not a partnership of spouses. It
Is a parent-child relationship. Incorporation represents the maturing of the
child with the adolescent leaving the home. Counties~ prepare communities
for this logical step. Afterall, a county s
lnclpte role Is one of
regional, not local government.

As a division of the State, a county matnly provides State services at the
local level. Members of Boards of Supervisors simply do not have the time or
the knowledge of each unincorporated community to effectively deal with alI
the land use Issues which wll I arise. The system of district elections for
Board members works well with county-wide Issues since each Board member and
district Is affected. However, when Issues are local lzed to within one
portion of one supervisorial district, the community is basicaliy
dlsinfranclsed from a say In who Is making the dectstons which most directly
affect the community and the people's lives.
County-wide Planning Commissions are a I lttle better equipped to deal with
local lzed land Issues. But still, only one out of five Commissioners may be
from the community. While many counties also have community planning groups,
these generally have~ decision-making authority,~ staffing, and~
training In land use matters or government.
A solution must, therefore, Increase the participation of the community in the
land use decision making process. State legislation to require the following
would be a step rn this direction:
-Local Agency Formation Commissions should be required to establIsh
spheres of Influence or "areas of Tnterest" for future cities. A future
city can be determined by reviewing a county's land use plans. Any area
In which substantial urban development is allowed Is a potential future
city.
-Counties should be required to establIsh an Area Planning Commiss
for each possible new cl
Area Planning Commissions are presently
authorized by State Government Code Section 65101 and are estab !shed at
the option of a county. Area Plann!ng Commiss ons would have review and
zpprova! authority over projects within the!r boundar1es. In cases where
there may be one logical piannf
area and more than one unincorporated
community, they can be combined with one Area Planning Commission since
the land use Issues should be very s(mllar.
-Counties should be expressly authorized to cover any additional costs
resulting from having Area Planning Commissions. These costs can be
recovered through additional planning and/or building permft fees from
projects within the jurisdiction of an Area Planning Commission.
This proposal would accomplish several things toward deal lng with some of the
root Issues. First, the turf of a new city would be staked out. Secondly and
perhaps most Importantly, much greater community input into the county land
use process would result. Education and training for potential future city
decision makers would also result. Finally, there would be a major benefit to

-
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lch would ease the transition from
Anythl
would be In a builder's Interest. If a builder has a
wh
Its and Is
by
community, the builder
good
It
cltyhood.
should not experience dlff
commun

county

I

There presently are several legislative proposals to restrict a new city's
land use decision making authority. These proposals do not deal with the root
Issues discussed prevlousl • Rather, in some cases by further lfmlting a
commun
's Input I
I
use decisions, they will exacerbate conflicts
exper
I ders
!
lon.

Perhaps the most dangerous Item being discussed Is regarding development
agreements. State law presently provfdes that after incorporation a
development agreement remains In effect for up to eight years. However,
attempts to I
this
lod or to increase a builder's and a county's
abll lty to enter Into an agreement when incorporation is an active proposal
would be very detrimental. The reason for this fs qutte simple. Development
agreements are often sought for very large proJects which may Include several
thousand homes and have far-reaching consequences for the community.
As with zoning, development agreements are subject to referendum. County
development agreements must be placed on county-wide ballots. The result Is
that localized land use Issues must be dealt with and judged by voters who are
not directly affected. The approval of a development agreement shortly before
an Incorporation must be seen as an attempt to frustrate the State's desires
to allow a community access to the referendum process. Development agreements
ci
can only be viewed as "end runs" and of course, the
under
proposal and the mot
ions of the builder will be viewed very skeptically by
the new cl
Present law regarding development agreements should be left In
place.

For the short
the
I of an incorporation Issue by
LAFCO and actual
, It would be
Ictal to both the county and the
communi
to require that
I plan and zoning amendments be prohibited.
Further, If an I
on is
voters, then the county should
be required by law to place a moratorium on the granting of any further
planning or subdivision approvals.
I ly, new cities become effective
within three months of an election;
this would not be a significant
delay to any developer. Building permits should continue to be Issued by the
county. legislation to clearlly spell out the "rules of the road" would be
helpful to everyone.

A new city should

authorized to
!Ish a planning and/or a building
up to one
moratorium
after
lon. Such a moratorium could be
ta II ored to the
lcular needs of each community. For Instance, there may
be no Issues
commercial or Industrial development, but very

- 65 -

significant Issues regarding residential projects.
leal ly, a new city needs
some time to organize. When a community incorporates, a government does not
Instantly exist. Any government or organization has to be built. This takes
time. The time can be shortened If there are community leaders with an
understanding of land use matters and how a ctty operates. If a given
development proposal Is good today, It wll I stilI be good--or better--In a
couple of months. A number of the legislative proposals being discussed are
quite simply attempts to tie the hands of a new community and to I lmlt Its
actions on the very reasons why most communities incorporate. These proposals
are In the long-term detrimental to the people of Cal ifornla.

SUMMARY
To reduce the turmoil and confl lets which arise around land use matters after
a c~munlty Incorporates, several things are needed. These include better
training by the county for future commun:ty decision makers; more voice In
land use matters for unincorporated areas; better land use decisions to be
made by counties. These wfl I create~ certainty for everyone Including the
development Industry. finally, a new city needs a I lttle breathing room--a
I lttle time to organize and establish Itself before being expected to fully
undertake alI the tasks which I le before it.
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November 23, 1987
Senator Marian Bergeson, Chairman
Senate Committee on Local Government
Room 2085
State
Sacramento, CA 95814
Dear Senator Bergeson:
I would like to thank you for the opportunity to testify at the
November 24, 1987 joint
on "New Cities and Land Use".
Upon your request, I
am providing a written statement on my
experiences and suggestions regarding state legislation and its
impact on the planning of newly incorporated cities.
My experience in this area comes from having served as Senior
Planner and temporarily as Interim Planning Director for the City
of Danville from October 1983 to December 1985.
Danville
incorporated on July 1, 1982, and initiated the planning function
on June 1, 1983. In addition, I have served as Planning Director
for the City of Or
since the Planning Department opened in
December of 1985, and also act as Deputy City Manager. Both
Danville and Orinda are located
Contra Costa County.
First, I would like to compliment you, your consultants and staff
on the topic background paper entitled "New Cities and Land Use".
The report. accurate
characterizes the
issues faced by
newly incorporated
My comments
categories:
1.
2.
3.
1.

are

zed

below

in

the

following

three

Specific
Adequacy of Current State Law;
Suggestions for
Changes.

?pecific Experiences:
Reasons for Incorporation communities of Danvi
perception of
the desire for
improved street
response to
motivation to

primary reason cited by the
for incorporation was the
actions.
Also,
and public works service,
local control, greater
identity increased the
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General Plan Issues - Upon incorporation, Danville adopted
portions of the county general plan which applied to the
greater San Ramon Valley (surrounding) area. This document
served the city well and bought added time for development
of the current updated plan. No major problems associated
with the general plan occurred.
A total of about 5 1/2
years was needed to prepare the current plan.
The City of Orinda did not adopt the county general plan.
It operated (with
the
assistance
of
a development
moratorium) for two years before its first plan was adopted.
The moratorium was the key ingredient.
It provided the
community with adequate time to gather its thoughts and
develop a plan with significant public input (25 full public
hearings).
Without the moratorium, the major attention of
the staff, Planning Commission and City Council would not
have been possible and the quality of the plan would have
been reduced.
In addition, without the moratorium, major
development would likely have occurred in areas which were
being debated in the general plan hearings.
Specific Plan Issues
Upon
incorporation, Danville
inherited the Sycamore Valley Specific Plan which provides
for the ultimate development of 1,450 residential units,
schools, churches, post office, parks and open space. The
plan was honored by the city and is in the construction
phase.
Although the decision to honor the plan was not
controversial at the time, it now is becoming so because the
development standards applied by the county were lower than
those currently employed by the city.
Housing density,
design and traffic are now being cited by the community as
areas of concern.
Orinda also inherited one specific plan, the North Orinda
Specific Plan.
The plan covers approximately 15 percent of
the city and pertains mostly to existing developed areas.
The purpose of the plan is to provide density and design
standards for a large neighborhood.
Since the plan was
drafted with major input from neighborhood representatives
prior to incorporation, it is well received and referenced
in the new general plan.
Zoning Issues - County zoning maps adopted by Danville and
Orinda served both cities well during the initial years
following incorporation.
The zoning ordinance however did
not. Both cities· expressed concerns about the ordinance
which was developed to rural county standards and not
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Senator
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urban s
addition,
with limited
complete the

arose both
to plans and
cooperation was
problems in

problems were numerous. In
work load constraints coupled
ing,
has not yet been possible to
comprehensive updates.
and Orinda
In cases where problems
developers to make changes
approval.
The extent of
neither city experienced major

The Orinda City Council acted to deny a tentative map
extension of a previously controversial subdivision which
appeared to be at least temporarily abandoned by the
developer.
Vesting Tentative Subdivis
Map Issues - Neither city had
to consider approval of a final map for a county approved
vesting tentative map.
Development
minor problems
commercial
buildings were constructed
not have
approved

lle experienced only
to honor county approved
and
variances.
Several
which would otherwise probably
form by the city.

Orinda on the other hand faced a monumental problem with one
development plan.
This was the Orinda
ect.
It consisted of a 108,000
square foot,
complex which required
demolition
After review by
second review by the Appellate
the State
Court, the
invalid due to improper
height
the county. This action
required that
redesign which was
ultimately
appeal. Project
plans call for the
of the theatre and an
adjacent
bank
lding, and the construction of a 2
and 3 story 70,000 square foot retail/office center.
Building
building
homes on sens
honored all

faced problems with
for large visible
However, both cities
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2.

Adequacy of Current State Law:
Current state legislation pertaining to newly incorporated
cities is helpful.
However, more guidance is needed to
provide legal protection and eliminate legal guesswork for
all parties, protect developer rights where substantial
investment has occurred and to protect communities from
projects which might otherwise violate basic community
values.
Incorporation Climate - The typical community and developer
perspectives and situations following incorporation should
be heavily weighed in preparing legislation. Developers are
commonly unclear of their status under
a new city's
authority and as a result can find themselves in a very
defensive position. Staff is new, unfamiliar with the city
politics and ordinances, few in number and faced with an
overwhelming workload. Elected and appointed officials are
often new
to their complicated positions and require
education
and
experience
before
feeling
completely
comfortable with their responsibilities. Having recently
won their independence the community is excited about their
new city and anxious to see results. The underlying problem
is that there is not adequate time, start-up money for land
use planning, or staff to accomplish everything at once. It
takes at least 2 years for a new city staff to be formed and
begin to function smoothly and at least 5 years for the
basic plans, ordinances and procedures to be developed.
Within this environment, a great deal of stress is created
and unsatisfactory decisions may result if not dealt with
through state legislation and proper city direction.
General Plans - Current state legislation provides that new
cities without general plans must make specific findings
that projects will not conflict with the future general
plan. This gives cities enough flexibility to properly plan
and at the same time ensures that unfair decisions will not
be made.
Building Permits - Based upon experience since 1984, the
legislation regarding honoring building permits should not
be changed.
Tentative Subdivision Maps
There is a need for the
legislature to spell out which subdivisions a new city must
honor.
Cities should not be required to honor county
approved tentative maps which are clearly inconsistent with
their general plan.
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3.

Suggestions for Legislative Changes:
"Land Rush" Moratorium
Probably all counties experience
the "land rush" phenomenon prior to incorporation of a new
city.
It would therefore be helpful to establish a
moratorium on county land
use
approvals
during the
incorporation process beginning with a LAFCO vote to place
the incorporation issue on the ballot.
City Moratoriums - In order to provide new cities with
adequate time to establish their staff, general plan,
necessary ordinances, review
processes,
etc.,
it is
important that
the legislature
provide the statutory
authority to invoke moratoriums for a minimum of 2 years
after incorporation.
Moratoriums should be applicable to
the processing of at least rezonings, major subdivisions,
and commercial development plans.
LAFCO - The legislature should not change its current policy
and give LAFCO the power to determine which county land use
divisions a new city must honor. LAFCOs are typically the
least knowledgeable about the
political and practical
planning necessities of new communities.
General Plans - Thirty months is commonly not long enough to
adopt a city's first general plan. Three and one-half years
is suggested.
New cities should not be required to adhere
to the county's general plan for the area while preparing
their own plans.
This would create a major conflict with
community values and goals.
Other Land Use Entitlements
There is a need for the
legislature to
spell out which development plans for
commercial and multi-family housing projects, land use
permits,
variances,
planned
unit
developments,
and
environmental determinations must be honored by new cities.
Educational Assistance - It would be extremely helpful for
the legislature to direct O.P.R. to prepare an educational
program for officials of new cities.
The program could
consist of
relevant state
legislation with editorial
comments, relevant departments and agencies, experiences of
previous incorporation, problems and issues which can be
expected, etc.
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Thank you once again for providing me with the opportunity
to testify at the hearing.
If I can be of any further
assistance, please call.
Sincerely,

a~ ~. P-u~n~..__
Wayn6JP. Rasmussen
Deputy City Manager/Planning Director
WPR:nh
cc:

Peter Detwiler

City of
West Hollywood
November 23, 1987
Marian Bergeson, chair
Senate Committee on Local Government
2085 State Capital
sacramento, CA 95814
Dear Senator Bergeson:
Trv:mk you for allowing me the opportunity to
testify on Tuesday, November 24, 1987, at your
joint hearing on "New Cities and Land Use".
As
background, I am the Director of Community
Development of the City of West Hollywood, which
incorporated in November 1984. The City has a
population of more than 37,000 residents, and we
beJievc it to be the most densely populated city
in California.
Despite some publicity to the
contrary, the incorporation focused primarily on
land use issues, particularly protection of
housing rights for senior citizens (which turned
into a tough rent control ordinance after
incorporation), and concern with the out-ofscale development which the County allowed in the
early 1980s.

City Hall
8611 Santa Monica Boulevard
West Hollywood, CA 90069-4109
213 854-7475

Department of
Community Development

We believe our experience to be somewhat unique,
as we are one of the few cities to incorporate
without vast areas of undeveloped land; in fact,
exactly he opposite is true in this already
co~pletely and densely developed city.
From our perspective, there are two general areas
in which the incorporation had serious land use
clpproval implications.
The first was general: a
substantial number of•projects were approved by
the County in the final years before incorporaincorporation.
All of those projects were of a
scale and a density which the residents of the
community, in general, opposed.
Because of Los
Angeles County's complex approval process, the
City of West Hollywood inherited projects at all
stages of review: in the middle of negotiations,
or with discretionary approvals by the Planning
Commission with no building permit, or with
building permits and no construction, or in
construction.
In addition, there were projects
with approved tentative tract maps but with no
addit onal discretionary approvals or building
pc,'mit:;; hmrJcvcr, I will discuss these in more
d!:t,:til

later.

rv1vn o 1 . MG

( 1123H'IA}
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vmnted to take a t
stand regarding p a!ming is:c;ucs;
after ~11, it incorporated because of land use ssues.
On the
othe
hand, it wanted to br fai
to developers who had clear
or

C

vested rights.
It therefore allowed projects which had obtained
building permits but had not begun construction to proceed;
however, West Hollywood did not allow project which had
djscrctionary approvals from the County but wh .. ch had nn1
received the building permit to proceed without meeting the new
standards of its lnterim zoning ordinance.
A mor~torium was necessary immedlately af~er ncorporatlon,
partly to sort out the kinds of ssues and prrJje ts that : have
been aescrlbing.
However, from the JOint perspective of State
,·t:nJ rt;t~licip~lJ gcJvernments, we tt1ir1l< J.t \"IOU]a. havL~ beer1 a f<:1jr ancl
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fundamental to local municipalities, we find it somewhat ironic
rhat there are no State controls which protect the orde:r.l.y
pJ..J.nning p::"ocess during the transition period between the
considerat~on and incorporation itself.
The second general issue for West Hollywood, and one potentlaily
un que to West Hollywood, involved filing tentative tract maps to
p.t·ocess condominium conversions.
West Hollywood is a densely
populated city with many older apartment buildings.
Partly
because of the condominium conversion "movement" in the late
1970s ar1d e;_~r 1 y 1980s, ar1d part 1 y to avoid a fea:r·ed rent corl~t:;'CJ 1
ordinance, many condominium conversions were processed through
he Coun
Subdivjsion Committee and through the County Regjona1
~ anning Commission.
Sadly, these conversions resulted in a loss
of the sigr1ificant portion of West Hollywood's rental stock.
Th0
prctt~c· t on and potential increase of such rental stock ha:s bc~cn ;:1
~t.1tcwide housing goal for many years; again,
it was also a
pr ncipal reason for the incorporation of the city .
.h.· City of West HoJlywood has not recognized approved tentative
tract maps without building permits.
For example, if the
d<'vcJoper had an approved tract for a new construction p;.'ojcc'l. o
tr.::n un.its, but had not received a building permit from the
County, we would not allow construction to proceed until a
<(:nditJ.on;;~.l use permit were processed under a West Hollywood
! terim Zoning Ordinance.
In most cases, that additional
discretionary review would result in fewer units than the tr~ci
map would have allowed and in a larger number of parking spaces.
However, because the County standards were allowing development
wh ch wa~ substantially out of scale with the already built-out
y, and oecause parking is usually considered the greatest nonc;uc." J problem of West Hollywood, we feel our act i.ons are
appropriate and again think there are strong reasons for State
lt'gisJat:ion which would lim.it development actions which couJd be
ta~en during the incorporation process.
ng the Genera] Plan we are one of those cities who ~1avc
had to request ar1 extension of our 30-month period to prepare the
t General Plan.
However, it is precisely because the
pJ.,
eng process is taken so seriously here.
There is a 31memlH·!' General Plan Advi~;ory Committee, a consultant being pcd(i
1 rgc amount::; of' money, hundreds of community meetings, an<'l.
'.r·c•mendour~ conce:rn and input from other agencies and our tno
p
ighbor1ng cities (Beverly Hills and Los Angeles).
I

· arc gCl1 ;1g far beyond v,rhat the State regui res in the
development of the General Plan: ours include elements on urbar
desi.9n, ecnnomi c development human services, education anci
tura1 r'esources.
I'm not sure that we would recommend
extending the 30-month period; the single extension of one year
provides sufficient time to force even the most involved cities
::c:<~ch as our!..; to complete all their work in a timely manner.
I
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vJc do strongl:l r(~commen.d. t:ha.t trte prot1 o1tion
r:'ar1t ir1g e:;{tens f,JI1 to t!lE~ hous~r1g
Fo:r
ll of us who were
tnat this does not pertain to new
11\lc>1"t.tr:--c1 in hc)u~~ ng. clen1e'rits at the timr~ c)f t1lc:~ State
legislation, tne reason for that language maae perfect sens .

HtJV.ff2'\lt:.·r·,

Many cities were opposed to the State
rjng housing elements,
and especially requiring that they be redone on a regular basis;
therefore, leg~slation prohibiting cities from having excuses for
not preparing those elements seem quite rational.
However,
app.1y ng that
cgjs}ative intent to the issue of new cit c~;
developing their first General Plan, and prepar~~g them so
se~iously that they need even more .time than the State was
proposing in order to do an even better jdb that the State had
envisjoned, does not seem correct.
As an aside, we would not recommend tnat any of the decisionmaking regarding land use be placed on the shoulders of th~
LAFCO's.
They differ from County to County; land use issues
differ from County to Coun
It seems more app~opriate to p ace
the legislative standards directly into t~e Government Code.
:rn

~::';l}JHnQ:r.~yl

ltJ(~

believe tllat

pr(~~:;r~nt

st~-tte

lal;..J and.

State-VJJdt~

pract1ces result li1 some confusion and a number Gf difficult
decisions for a new city in the area of land us approvals.
We
believe that there is a need for State legis~at:on which protects
~]

pc1tentiaJ

!lE..~\..rv

cj ty dtl.rjng

t}·H.~

ncorpc)r~ttlorl

.P cJcess.

We: do ntJt
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r)rlt-c~nt-.~;-1.1

ne-v.: cry To upl1c1Jd

decj::;icJrl~:;

wJ1ich have not yet gained

vested right~.
As with changes in zoning in an
the rlsk of zoning or subdivision revision is on
:1cHJ0loprn<:~r1t
l'(:!

indtlf:":;tr:{.
It v-1ould CertairllJ be · r)nic if nevJ citie~;
forced to recognize ~-111d 1J.pfto ld dec is i cn.s :~uJ e stricti y t.h.a.n_
7

C)

d.rJ .

Thank. yo1J. for your thou_ghtfu.l consideration. of

a

city,

c);lr

ideas and

your conven1ence.

:J.;_recto.r

(112307A)
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THE HONORABLE MARIAN BERGESON
CHAIRMAN, SENATE COMMITTEE ON
LOCAL GOVERNMENT
CALIFORNIA STATE SENATE
CAPITOL BUILDING
SACRAMENTO, CA 95814
Dear Senator Gergeson,
We are Art Donnelly and Connie Worden, Chuirmun and Vice- Chuil'man of the City of Santa Clarita Formation Committee.

We are here

today as invited witnesses to address issues of Cityhood and the
Local Agency Formation Commission process.

On November 3, 1987, the registered voters of the Santa Clarita
Valley voted by a

677~

plurality to create the city of Santa Clar·ita.

A mun i c i p a l i t y wi t h 4 0 s q u a r e
was incorporated.

111

i 1e s

an d

111

ore t h an 1 0 0 , 0 0 0 pe r s on s

Presently recordation and the swearing-in cere-

many for the City Council are scheduled for December.
t h e c o un c i 1- e l e c t

h a s a c k n o vJ 1 e cl CJ e d

il

111

a j o r p r' i o r i t y

\•!

Already
i l 1 be

a nne x -

ation of outly·ing areas to regain as quickly as possible territory
considered integral to Santa Clarita.

Our testimony today includes some recommendations for changes in
the process of incorporation which would, in our estimation,
make a more equitable and expeditious system than presently
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. exists.

I n n o wa y do we w i s h t h i s t e s t i

111

on y t o

_t" e f

l e c t n e g a t i ve l y o n

t he

LAFCO staff, particularly Ruth Genell, whose relationship with
this committee has been highly professional

and that of a dedicated

public servant working in a highly politicized office.

She

carries out her duties 1n an exemplar fashion.

This testimony is li111ited to requested 111odification of the process of incorporation and regulations concerning cityhood.
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The Cityhood effort began with agreements from the Santa Clarita
Va 1 1 e y a n d Ca n y o n Co u n t r y Ch a 111 b e r s o f Co 111 111 e r c e i n e a r l y 1 9 8 5 t o
initiate a feasibility study of Cityhoocl for the
year,

ilY'Cil.

lly lnicl-

1985, a delegation visited the LAFCO office to discuss the

concept a n d the pro pose-d boundar i e s .

Wh i l e t h e com mi t tee was

informally advised that the boundaries were "too large", no specific recommendations were given, nor suggestions of accepted
modifications, nor rationale for opposition to the proposed
boundaries beyond the general caution about expenses.

Sub111itted today v1ill

he a tinle.line of

the 2',, year· stt'UCJC]Ic \'lhich

culminated in the successful election November 3.
the IJoundaries

LAFCO reduced

fro111 our sublllittecl 95 sc1uare llliles to just undet'

40 square miles, and required the fledgling city to repay the
County for any expenses during the transition (although State
Law does not require this until future

incorporations).

The

City of Santa Clarita finally received the election date approval
frOill the l3oard of Supc:rvisot"S on /\ugust 6, allowing just 36 ltout'S
for candidates to file for Council

The C i t y F o r rna t i on Co mn1 i t tee

Y'

positions.

e cog n i z e cl t h a t t h e c rea t i on o f s u c h

a significant entity was complex and its birth would be somewhat
painful; we were not prepared for the lengthy
period.

2~

year gestation
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Tr1 rJ a y , a 1 l

us

A.

of

thi s

i s pas t

h i s to r y , ll u t

h o c x p c: r i c n c e h C1 s t a u g h t

that a number of changes are needed:

SCOPING MEETING:

the
An early seeping meeting, when the request to begin;incorporation
process is received by LAFCO, should occur.

Participants shoutd

be LAfCO staff and major interested parties; i.e., homenwners,
commercial

and industrial

agencies, others.
the overall

All

representatives, builders, county

parties shoud v1or·k out an understanding of

proposal and a draft map.

There is no language in the law as
therefore,

to "appropriate size" for a city,

it becomes a guessing gume,.with those requesting

exclusion the major game players.

Santa Clarita proponents believe

a larger city would better preserve the integrity of the valley.
B.

BUL ES 0 F P R0 CE 0 URE , NEG0 T _I AT LQJ!_~_i_\l_Q_J_~Q_I CAL REVI E\1 :

Rules of procedure for the proponents which clarify expected
actions should be adopted.
Proponents need an opportunity to n gotiate with those who request
exclusion and those who prepare budgets during the review process.
F i n d i n g s o f f a c t mu s t b e p u b 1 i s h e d

1

t~

available to the publicfor review.
r e v i e w s h o u l d b e c o Ill e a p a r t o f

t he

n a t i 111 e 1y

p

111 a n n e

r and

111

a de

specific time for judicial

r o c e d u i' e .
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C.

LAFCO COMMISSION

In the opinion of the Chairman and Vice Chairman, a standing LAFCO
Co 1111!1 i s s i on i s e s s e n t i a l for

il

nne xil t i on s a n d d i s t r· i c t i n g i s s ue s .

However, the creation of a city ( in the absence of a state-wide
uniform policy toward incorporation) requires an objective, outside

overview agency.

Perceived and/or real conflicts of interest

in the membership of LAFCO can best be resolved by having an independent commission appointed

by the Governor of the State.

LAFCO

is a state entity, but is currently dominated by County representatives.

D.

OUTSIDE AUDIT REVIEW

Access to budget figures (expenses and revenues) during the
reviev1 process

of

a

proposed city must:

IJe

provided to the pro-

ponents on a regular basis along with the methodology used for
their development.

T 11 r:

r e t e 11 t i on o r a 11

i n cl (: p e n dent

il

u cl i L o r

ac

co u n t i n g f i

develop these figues >vould be a viable solution.

1111

to

Having this

information available to the public is essential.

Additionally, the Formation Committee is opposed to legislation
requiring the balance of any county to vote on whether or not
to allow incorporation in the future.

This would essentially

close-out the formation of cities and would be a denial of a fundamental tenet of good government in the United States.

- 81 :Jov0rr1ber
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In conclusion,
At the very foundation of today's hearing about new cities
and land use is a

fundamental

absence of understanding concerning

the roles of counties and cities ..

Missing are :1) a definition of

the functions each entity can and should perform, and 2) a
resolution of the over lapping interests and jurisdictions.

A critical

dialogue is needed to "spell out"

rapidly changing society.

these r·oles

in our

The approach used by some counties

who urge urbanizing areas to incorporate and to develop methods
for delivering municipal

services, 1-1hile counties concentrate

on developing the mechanisms for delivering regional needs,
appears to be a course worthy of investigation by the state.
This method generates fewer· problems and avoids some friction of
duplication between counties and cities.

The concept of a "City" is as old as civilization.

The belief that

qovernment"closest to the people is best" is still a tested,

+

.
c.ru1srn

What needs to be resolved is a new recognition that some regional
services can be best performed by counties.

Sincerely,

/.
I

/

-·

'

'

.Ll.rthur Donnelly
Chairman

/\Ltilchment: Time-Line

Connie \~arden
Vice Chairman
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A BRIEF HISTORY OF EFFORTS FOR SELF-GOVERNMENT IN
THE SANTA CLARITA VALLEY - "TIME LINE"

1950

"Newhall Committee for Incorporation" lost its Battle for Cityhood
when the major landowners refused to let th~ issue go to a vote

1971

"CIVIC" fails to get the issue of cityhood to ballot

1973

"CIVIC" fails a second time to get to ballet

1976

First Canyon County attempt wins the ballot
Valley but fails in the rest of the county

1978

Second Canyon County attempt wins in Santa Clarita Valley and fails
countywide

1980

Fourth Cityhood attempt fails to get to ballot due to wildland fire
protection costs

1985

January
City Feasibility Study
initiated
by
the
Economic
Development Committee of the joint Chambers of Commerce.
Feasibility confirmed and proposal of Cityhood recommended .

1985

July
Task
boundaries

1986

Cityhood petition drive commences

1986

Petition drive finally successful and our proposal
for study

1987

February 25th - First LAF

1987

April 22nd- Second LAFCO hearing sends
Supervisors

1987

June 9th - First supervisors hearing - proposal sent back to LAFCO
for reconsideration

1987

June 24th- Third LAFCO hearing- f nal approval
of Supervisors

1987

July 9th- Second Board of Supervisors hearing continued

1987

July 14th - Third Supervisors hearing continued to

1987

July 21st- continued to

1987

August 4th

force

writes

95

square

nn• 11 e

in

the

Santa

proposal

Clarita

for

city

is sent to LAFCO

hearing
proposal

to

the

Board of

sent to the Board
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P 0. BOX 7000-1
CAMARILLO. CA 93011·7000
TELEPHONE: 18051 482-4677

; iovt~filt•er- 2'1
g fjt-·r37 ··- ~_s65

1

1987

~ Jc~no!r- :":!.LJ t ~~ !''i;::.::.,Tlbet-'~ C•f
the
Sr=o ':~ L E L ·~.:c· .-:t 1 Co'/et- nfnen t CoF~nl i t t ee 7 ar~d
S:'r;;-tr=' HL·\':'.'-•n.; c-•nrl U:·b"'n IHfair-s Commjttee

This district provides w2ter
coil ecti f'n c\nd treat.11ent 7 and hydroel ectt-i c
CJE:'>F···;·>~-i.-:.r. ~:=:r=·t-·vices to c:;ver16,000 people vJho live in the
t::it'.r:~·; cf
C:3i1>.?:r-illo~
t1•:;m-pat-kJ Thou·::;and Oa.!~s a.nd a. la.r-ge
L-''"·t::ifjq c.{ •Jnincot-por.::,ted l2-nd.
:=er·.,.\c•:o,

•·1 ,.

Dj

·~:·--:. i?t""

1_;-"-:; t.i. '>~cny
~'tT

i

tod.::l.y is concer-ned H}_ th Independent Special
<<.nd i:hr"i r r-ei a.ti onshi p v-Ji th Lfv-:-co in Ventut--.::'.
fher~ are two main issues I
wish to communicat2

c1~<::,

I.
THERE IS NO APPEAL PROCESS, NO REDRESS ON DECISIONS
MADE Df LAFCO.
LAFCO APPEARS TO HAVE NO REGULATORY
RE:.:; nnCTJDNS AS THE LAW NOW STANDS.
AN EXAI·1FLF OF THE.
!-'f<Ci~:U:J< 1~:; THFiT LAFCO Hi::';S USED THE GUISE OF "F~EOF;GANIZATJ Otr
f C L L[;: ·:::--:'.'U'H THE DET0CHt1ENT riND/OR ANtlE XAT I ON PROCESS IF
T! IE:_~-\E I~~ F'OTf=J!T 1 {'iL CONTRO'·JEF;SY REGi'-~RD I NG A BOUNDF1RY CH?';NGC,
TH1;:3 ! lt:\:1 n:. ·>J ~iELF'ED TO DILUTE AND NEGATE P,:,~y OBJECTION Fi
Sf''E C I {:-\L DIS TF; I CT i'l I GHT H?:M:=: f;EGARD I NG THE {'\CT I m~.

REFERENCE IS MADE TO OPINION NO. CV 78-102-NOVEMBER
1978 -- ATTORNEY GENERAL'S OPINION, BY EVIiLLE YOUNGER
HEGAHDING THE ANNEXATION OF CITY LAND FHOM COUNTY WATER
DISTFUCT.
lHJ~·~ OPINION IS ATTr'iCHED.

17~

~
THE SECOND OBJECTION TO LAFCO IS THAT THE LAFCO
COMMISSION APPOINTMENT PROCESS IS DETRIMENTAL TO INDEPENDENT
SPECIAL. DISTRICT MEMBERSHIP ON LA~CO IS
SPECIAL DISTRICTS.
DI SCOUR{lGED En:::C?'i!JSF l HE PR I::.:::::; IS TOO HIGH.
C I 1 Y AND COUNTY
f<EF'f;f-=SF:J;F\T I 'v'ES Cr~t'i VOTE Ot·-! t'1ATTERS FEF-TA I NI NF1 TO CITIES t•~,lf)
COW-IT IE:'; Hn~LJE\·'Ef:;;, SPEC I {il DI E_;Tr:: l CTS C(\N!'JOT VDTE D!~ i'1ATTEF5

F'Ern r; nlll !G TCJ SPEC I Ai_ D I S1 R I CT fL
Itl ~ (HJI T T Dr·~ 1 EFEC I AL
DISTRICTS MUST FORFEIT fHEIR L~TENT POW~P~ AMONG OTHER
UNSATISFACTORY CONDITIONS.

7385 E SANTA ROSA AD.

CAMARILLO, CA 93010

-
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CAMRDSA COUNTY WATER DISTRICT
November 24,
gm-87-365

1987

This appears to be motivated by the fact that most
ial
Districts are enterprise districts which operate on fees.
Although Special Districts, in most instances, serve the
people much more effectively than big bureaucratic
organi z at :r, ons do, LAFCO is intent on swall m·Ji ng up the
districts in theit- maneuvet-s ~-;.~hich lean heavily toi-'Jardlj(the
County.

i'l.!l

Thank you.

At ta.chmE·nt
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Given the broad definition of "similar dwellings" above, it would appear that
so long as all similar residemial dwellings in the zone are subject co the same
requirements, the Ciry of Modesto's program for installation of curbs, gutters and
sidewalks could be consistent with seccion 5116.
It should be noted that section 19956.5 already requires that all curbs and
sidewalks conform to specified standards for access therero by handicapped persons.
Since its effective date, the Depanmem of Rehabilitation has conscrued section
19965.5 to apply to all curbs and sidewalks constructed in the state for public use,
whether constructed with public or private funds and without regard to the public
or private nature of adjacent buildings. (See 57 Ops. Cal. Aery. Gen. 186 (1974).)
In this light ic appears that the dry's general program for installation of curbs,
guners, and sidewalks must meet the same standards as those that would be required
specifically of special care homes. Assuming that the same conditions are being
imposed everywhere alike, ic follows rhat the City o£ Modesro's program of requiring
the installation of curbs, gutters, and sidewalks throughout a residential area
should satisfy rhe requirement of "conditions imposed on other similar dwellings
in the same :z:one." However, it is stated in addition that the dry has been implementing a program requiring the installation of curb, gutter, and sidewalk improvements by way of assessment in rhose areas throughout the City of Modesto
where they currently do not exist. We do not have sufficient facts before us to
determine whether the effect of this policy, th.rdugh a system of conditional use
permits, would be ro discriminate against a use of existing residences as family
care homes in areas where there presently exists no curbs, gutters, or sidewalks,
so as to violate section 5116.

Opinion No. CV 78-102-November 17, 1978
SUBJECT: ANNEXATION OF CI1Y lAND FROM COUN1Y WATER DIS-

TRICT-Because no express provisions of law require detachment and no
detachment would ensue by operation of Jaw, a city annexing land which is
pare of a counry water district does nat need to derach that land from the
district.
Requested by: COUNTY COUNSEL, MENDOCINO COUNTY
Opinion by: EVELLE ]. YOUNGER, Attorney General
Clayton P. Roche, Deputy
The Honorable John A. Drummond, County Counsel, Mendocino County, has
requested an opinion on the following questions:
1. If a ciry annexes land which presently constirutes a portion of a county
water district, is it mandatory that such portion be detached from the district?
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2. Is the issue of detachment affected
district has a bonded indebtedness?

[VOLUM!l

61

the fact rhar rhe county water

3. If the land to be annexed to the city need noc be detached from the city as
a matter of law, may LAFCO require the
ro "take over" the counry water district
wirhin the annexed territory. If so, may LAFCO impose conditions and guidelines
with respect co such "takeover" by the city?
The conclusions are:
1. If a ciry annexes land which
constitutes a
of a county
water district, such land need not be detached from rhe district. No express provision of law requires a detachment and no detachment would ensue by operation
of law.

2. Question number rwo presupposes that a detachment is mandatory. Therefore, the answer ro qtiesrion one renders this question moot.
3. LAFCO may require as a condition tO the annexation of the territory to
the ciry that the subject land be detached from rhe county 'water disrrict. If ic does,
the law contains numerous provisions with respect to the adjustment of matters
between the city and the district, including a number of conditions LAFCO may
impose in the case of a detachment of territory from the dimia:.
ANALYSIS
A city intends to submit a
ro the Local
Formation Commission (LAFCO) pursuant tO the
Organization Ace of 1977 (hereinafter
"MORGA," Gov. Code § 35000 et Jeq.) for the annexation of certain inhabited
territOry to the dty. 1 The terrirory the city desires co annex constitutes part of an
existing counry water district.
The requester has raised a number of
to the continued
existence or not of the county water district wirhin
co be annexed,
and the adjustment of the affairs of rhe district within the
Tnese
questions require an examination of MORGA and the interrelationship of the
District Reorganization Acr of 1965 ( § 56000 et 1eq.) and the Knox-Nisbet Act
( § 54773 et uq.) to annexation proposals submitted pursuant to MORGA. These
quescions also require an examinarion into the doctrine of total or partial "merger"
when a city annexes territory of a special district such as a county warer district.

1. Is Detachment of che Annexed land

----------------h-

Except as to a possible proceeding under the Disuicc Reorganization Act of
1965, (hereinafter, "DRA"), MORGA provides the exclusive method for annexation of rerrirory to a ciry as a "change of organization" thereof. ( §§ 35002, 35027.) 2
1 All section references are co the Government Code unless otherwise indicated. MORGA
constirutes a comprehensive revision of the law wich respect to incorporation and disincorporation of cities, consolidations of cities, and the annexation co and detachment of 1errimry
from dries. It also provides for "reorganizations" of cities, as therein defined. (§ 35042).
1 It is to be noted that a single annexation of terrirory to a dry with nothing more cannot
be accomplished pursuant to the DRA. If, however, an annexation to a dry constitutes one
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Under MORGA, the legislative body of a city may by resolution propose an
annexation of territory co the city. (§§ 35100, subd.(b),-35140). The proposal
is filed with the executive officer of LAFCO. ( § 35 141.) If LAFCO, after conducting preliminary proceedings ( §§ 35150-35163), approves the annexation
proposal(§ 35161), the city then conducts the actual annexation proceedings. (§§
35031, subd.(a), 35200 et seq.).
The territory proposed to be annexed under consideration consists of part of
a county water district. The first question presented is whether detachment of the
territory from the water district is mandatary if the annexation proceedings are
successful. It is the opinion of this office that no such detachment is mandatory.
We have examined in derail both MORGA and the County Water District
Law (War. Code, § 30000 et Jeq.). Neither law contains a provision which would
mandate the detachment of rerrirory from a county water district upon its parrial
annexation to a ciry. Nor are we aware of any other staturory provision which
would mandate such detachment. Therefore, unless a detachment is brought about
by operation of law, a detachment would not be required.
The only potentially relevant doctrine of which we are aware is that of so-called
"automatic merger." The doctrine of automatic merger basically dictates that
where a city or ocher public corporation or district subsequently encompasses the
territory of another public corporation or district of more limited jurisdiction, the
latter merges with the former by operation of law. Prior to the enactment of the
DR.A in 1965, numerous examples of automatic totalmerger can be found in the
case law. This occurred when a dry initially incorporated, or annexed territory, so
as to completely encompass a prior district established in unincorporated territory.
(See, e.g., Petition Eait Fruitvale Sanitary DiJt, (1910) 158 Cal. 453; People Ex
Rei. City of Downey v. Downey County ll7ater DiJt. ( 1962) 202 Cal. App. 2d 786;
City of EJcalon v. Ercalon Sanitary Dist. (1960) 179 Cal. App. 2d 475; Dickson v.
City of Carli bad (1953) 119 Cal. App. 2d 809). Ir also occurred when a district
of more limited powers was annexed to anOther district. (See, e.g. Galt County
Water Dist. v. Evans (1935) 10 Cal. App. 2d 116, county water district annexed
by municipal warer district.) The basis for this aul:omaric merger was char to have
"rwo distinct local governmental bodies claiming ro exercise the same aurhoriry,
powers and franchises simulcaneously over the same territory would 'produce
incolerable confusion, if not constant conflict."' (People Ex Rel. City of Downey
v. Downey County W' ater Dill., sttpra, 202 Cal. App. 2d at 792.) This, of course,
presupposed that noching in rhe act creating the district dictated· a different result.
(Ibid.)
The question then arises, was or is the doctrine of merger by operation of law
applicable also to a parcial absorption of a discricr by a city, such as is under
• consideration in this opinion? Although a reading of both early and later case law
of a number of "chanses of organization" to "districts" (a "reorganization" under the DRA),
the annexarion may proceed as part of the "district reorganization." See, senerally, 57 Ops.
Cal. Atty. Gen. 599, 600·601 ( 1974). This exception is not applicable 10 the fam presented
herein.
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appears co recognize such possibility (see, e.g., Pixley v. Saundert ( 1914) 168 Cal.
152 and City of Sacramento v. Southgate Recreation & Park DiJJ. ( 1964) 230 Cal.
App. 2d 916), the possibility seems to have been more theorecical rhan real, since
an automatic parcial merger has acrually
no case has been found in California
occurred. (See also, e.g. Allied Amusement Co. v. Bryam (1927) 201 Cal. 316;
Henrhaw v. FoJter (1917) 176 Cal. 507; La MeJa Homes Co. v. La MeJa Etc. Irr.
DiJt. (1916) 173 Cal. 121; City of San Diego v. Otay Municipal Water DiJI.
(1962) 200 Cal. App. 2d 672; City of El Cajon v. Heath (1948) 86 Cal. App. 2d
530.)
The decisions which have resulted in an apparent complete absence of automatic partial merger have been based upon a presumed legislative intent that no
partial merger should occur. The basi~ theory or approach has been chat the
parricular district involved performed a function of a regional narure-such as
sanitation-or a function which was of more than municipal concern when it
transcended municipal boundaries-such as parks and recreation, which militated
against parcial merger. Inreresringly, this dearrh of authority led this office in 1960
co observe and summarize the law on automatic merger as follows:
'The general rule expressed in the Fruitvale case has led tO the
setclemenr of at lease one principle, that where all of the territory of a
district, such as the sanitation dimicr ~here involved, is annexed to or is
entirely embraced within the boundaries of an incorporated city having all
of the powers of rhe district and more, che district is dissolved and merged
with the ciry by operation of iaw ....
"Ir would appear to have been equally well-seeded char where a
special district comprises terricory partly within and partly without the
boundaries of a city no dissolution or merger results. In Pixley v. Saunder-1,
168 Cal. 152, the court stares at 160:
• "For the reasons above stated, it is the conclusion ·of
the court char in enacting the Sanitary Disrricr Acts, rhe
Iacure had in mind the sanitation of any territory which
conveniemly be served by a single system, wherher wholly un·
incorporated or nor, and that a sanitary disrricc formed under
said act preserves its idemiry and retains irs powers over the
whole territory, except in the event of itJ complete abJorption
by a municipality."' (Italics added.)" ( 36 Ops. CaL Atty. Gen.
297, 299 (1960).)
Thus, in reality, there appears to have been no docuine of partial automatic
merger in California where a city (or or her public corporacion of a higher order)
annexed a portion of a disrricc having overlapping powers. 'Dlis is significant
when one considers the DRA, and the sections therein with respect to mergers.
The District Organization Act of 1965 was enacted basically to provide uniform
procedures for annexadons to, detachments from, consolidations of and dissolutions
of special districts against a backdrop of exisring varied, confusing and conflicdng
I
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dimkrs. See Del PaJo Recreation & PMk
( 1973) 33 Cal. App. 3d 483, 490-491.

ace as
of limited powers by the merger
taken pursuant w" the DRA. As

for "Mergers And
for purposes of rhe
cessation of the existence of a district
district with a
as a result of proceedings
to our inquiry, section 56400 provides:

"The legislarure
declares that the doctrine of automatic
merger of .a district with a
or the merger by operation of law of a
district with a dey shall have and be
no further force or effect. The
existence of a district shall not be
or terminated as a result
of such district
heretofore or hereafter inunless such district be merged with such city as a
result of
taken pursuant to this division...."
contained in section 56054, and the abolition
Both the definicion of
of rhe doctrine of automatic merger in section 56400, appear to contemplate only
the siruarion of a complete or total merger of a district with a city. What then of
the possibility of a
merger of part of district upon annexation by a city
of such
Did the
imend
there should be partial mergers
despite irs abolition of
We think not. In our opinion, rhe DRA
provisions are
a
of 'he case law, discussed above, rhat
merger has existed in Californa.
in reality no doctrine of
Rerurning to the !acts under consideradon in this opinion, that is, the annexarion of
to a
which also consists of part of a county water district, it is
our view thar section 56400 of the DRA does not Ipecifically provide the answer
to the question of
merger of the district with the city. However, it
is our further view that secdon 56400 does so
by essentially rerurning
us w
case law on
at length above, parcial
was always found to exist tO
would also apply to a county
of Pixly v. Saunden, supra,
hs decision on the premise that the
be free to function in territory which
system, whether wholly incorporated,
wholly
or an
thereof.
the legislature intends
rhac a counry water district may operate in any convenient territory, which may
consist of one or more
and unincorporated territory.
(War.
that no doccrine of parcial
that no parrial merger should
s Esrablishment of 11
dry council will act, ex
include all, or nor less than
dimicr, and is a usual mandatory

means the establishment of II. district where the
board. (§ 56073) .A subsidiary district may
assessable land and registered voters of the
ll proposed merger. ( §§ 56401-56405).
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occur, it is concluded that the annexation of terrirory by rhe ciry involved herein of
terricory consisting of pare of a county water district will nor auromarically cause
a parcial merger of the district with or co the ciry.
In summary, neither the statutes nor other governing legal principles mandate
that upon annexation of a portion of a county water di~trict to a ciry, that portion
must be detached from the district. •
2.

Does The Existence of Bonded Indebtedness
Affect The Issue of Detachment?

Ic is our understanding that the second question, whether the existence of
bonded indebtedness on rhepart of the district would affect the issue of derachmenc,
was predicated upon a conclusion thac the law would mandate a derachmenc in
some manner. This issue is therefore moot on the basis of the answer co rhe first
question.

3.

May I..AFCO Require The Ciry To "Takeover"
The Porrion of The District Annexed?

The third quescion presenced is whether LAFCO may require the ciry to
"takeover" the portion of the county water district in the annexed rerricory. A
subsidiary question assumes LAFCO may do so, and asks whether LAFCO may
impose conditions and guidelines with respect tv a "takeover" by the ciry.
Our conclusion is chat LAFCO may require, as a condition to the annexation
itself, chat rhe portion of rhe territory annexed by che dry be detached from rhe
county water district. In chat evenr, the sraruces provide many conditions or
"guidelines" which I..AFCO may impose with respect ro the detachmenc itself.
As noted at rhe outset of chis opinion, the proposal to annex terricory to the
ciry under consideration herein is w be brought under MORGA at the insrance
of the ciry itself.• The power of I..AFCO to require derachmenr of rerrirory from
the county warer district, and co impose detailed coodirions or "guidelines" wirh
respect co the adjusrmenr of matters between the ciry and rhe disrricr, is found by
several incorporations by reference from MORGA ulrimarely to the DRA.

Section 35150 or' MORGA sets forch the powers of I..AFCO with respect
co proposals brought p~rsuam to char act. Seccion 35150 stares in part:
"The commission shall have the powers and duries set fonh in
Chapter 6.6 (commencing wirh Section 54773) of Pare 1, Division 2,
• See also Morro Hill! Community Ser11i&e1 Din. v. Board o/ Su[UrflilorJ ( 1978) 78 Cal.
.App. 3d 765, which involved an annexation of a portion of a communiry services district 10 a
ciry, and a subsequent derachmenc proceeding of that portion !rom the district under the DRA.
lnrerestingly, there was no suggescion in the case that the annexarion mighc have caused an
autOmatic partial merger of the district with the ciry.
1 See note 2, Jujms, wherein it was pointed out that a proposed annexation o( territory 10
a dry may be brought under the DRA as part of a "disrricr reorganization" proceeding. Thus
the dry annexation and the detachment of territOry from the dimict could be accomplished
under a single proceeding under the DR .A. See panicularly, sections 56068, subd. (b) ( 1) and
56430 el uq.
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Tide 5, and such additional powers and
part,
the

~03

as are specified in this

To review and approve or disapprove with or
pro~·····,~~~ of organiza.
An annexation of
to a
is a "change in organization." ( § 35027.)
The reference in section 35150 w sections
et Jeq. is to the Knox-Nisbet
Acr, the basic Jdgis!adon with respect tO LAFCOs.
to

Section 54790.1 of rhe Knox-Nisbet Act 1provides in part with respect
the powers and duties of LAFCO:

"In any commission order
approval to any of the matters
Section 54790 [which includes
provided for by subdivision
city annexations], the commission may make such approval conditional
upon:
"(a)

of the conditiom set forth in section 56470.

"(b) The
conduct or completion of proceedings for a
or a reorganization
under and pursuant w the Districr Reorganization Act of

Thus,
upon a
involved herein. A
. a "change of

section 56470.1, as incorporated by
has the power to condition a city annexarion
of a district such as the county water district
from that district would conscirure

et uq.)!

essence could mandate that the city "takeover"
Accordingly, LAFCO
district
the boundaries of the
tO be annexed
the county
annexation
upon
the
successful
completion
of detachby
under
the
as
described
above.
The
detachment
proceedmem
the
within the
exclusive jurisdiction vii a
ings would then
Sa<mde.-r, 1upra, 168 Cal. 152, 158-159;
viJ the dimicc.
City of El Cajon v.
2d 530, 534.)
as to whether LAFCO may
We now tum to
detachment proceedings. Ic is our
impose conditions and
imeresred in the adjustment
understanding that the requester is
and the discricc with respecr
of financial and property matters between the
ro the rerritary the
would take over from the district.
• We
the preliminary proceedings for detachment may be
initiared by
dry
56130). Also, detachment proceedings under the DR.A
may be conduned without
comem of the dimicr. (Morro Hill1 Communily Sert~icn Disl.
v. Bo11rd of Super..isors,
78 Cal. App. 3d 765; Simi V,.l/ey Rure111ion & Park Diu. v.
umd Agtncy Formation
(
) 51 Cal. App. 3d 648, 681·683.) The Morrow Hills
case also seu fonh msummary of
procedure for detachment proceedings.
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We nore initially that MORGA contains provisions in section 35400 with
respect co protecting the rights of bond holders and creditors upon annexations
of land to a ciry. Similarly, the DRA contains provisions in sections 56010,
56010.1 and 56492 in the same vein with respect to proceedings thereunder,
and as co decachmems specifically. Finally, we note the provisions of section
56470, which ,is applicable to any change of organization under che DRA,
and also applicable under MORGA itself by virtue of incorporation by reference
therein to the .Kilc.JC-Nisbec Ace. (See§§ 35150 and 54790.1, subd. (a), supra.)
Section 56470 states nineteen conditions which may be imposed by LAFCO
on a change of organization or reorganization. It states:
".Any change of organization or reorganization may provide for or
be made subject to one or more of the following terms and conditions:
" (a) The payment of a fixed or determinable amount of money,
either as a lump sum or in insca!lmencs, for the acquisition, transfer,
use or right of use of all or any pare of the existing property, real or
personal, of any city, county or district.
" (b) The levying or .fixing and the collection of ( i) special,
e:xuaordinary or additional taxes or assessments, or ( ii) special,
extraordinary or additional service charges, rentals or races, or (iii)
both, for the purpose of providing for any payment required pursuant
to subdivision (a) of this section.
"(c) The imposition, exemption, transfer, division or appordonmenc, as among any affected cities, counties, districts and territOry
of liability ior payment of all or any part of principal, interest and apy
other amounts which shall become due on accounc of all or any pan
of any outstanding or then authorized but thereafter issued bonds,
including revenue bonds, or other contracts or obligations of any city,
county, district or any improvement district therein and the levying
or fixing and the collection of any ( i) taxes or assessments, or (ii)
service charges, renrals or rates or, (iii) both in the same manner as
provided in the original authorization of the bonds and in the amounc
necessary to provide for such payment.
I

" (d) If, as a resulr of any term or condition made pursuanc co
subdivision (c), the liability of any affected dry, county or dimict
for payment of the principal of any bonded indebtedness shall be
increased or decreased, said term and condition may specify the amount,
if any, of such increase or decrease which shall be included in or
excluded from the outstanding bonded indebtedness of any such
agency for the purpose of the application of any sraruce or charter
provision imposing a limitation upon the principal amount of ourstanding bonded indebtedness of such agency.
"(e) The formation of a new improvement dimicr or districts
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or rhe annexation or detadunem of territory
improvement dimicr or districts.

to

or from any existing

new indebtedness or liability by or on
" (f) The
1 including territory being
behalf of all or any part of any
annexed to any
or of any existing or proposed new improvement district therein. The new indebtedness may be rhe obligation
solely of terrirory ro be annexed provided the district has the authority
to esrablish :zones for incurring indebtedness. The indebtedness or
liability shall be incurred substantially in accordance with the laws
otherwise applicable ro the district.
" (g) The issuance and sale of any bonds, including authorized
bur unissued bonds of a subject district, either by such district or by a
district designated as the successor to any disrrict which shaH be
excinguished as a result of any
of organization or reorganization.
"(h) The acquisition, improvement, disposition, sale, transfer
or division of any property, real or personal.
"(i) The disposition, transfer or division of any moneys or
funds (including cash on hand and moneys due but uncollected) and
any ocher obligations.
"(j) The fixing and emblishmenc of priorities of use or right
of use of water, or
in any public improvements or
facilities or of any other property, real or personal.

continuation or termination of any office,
departrnenr or
combining, consolidation, or separarion of any offices,
or
or any of the functions thereof,
if, and to the extent that, any such matters shall be authorized by the
principal act.
transfer or
of employees, the
modification or termination of existing employment contracts, civil service rights,
retirement rights and ocher
employee bene.fics and
"(m) The

organization or ''"''r"an•
rhe righrs, duties and
w enforcemenr,
including revenue
extinguished dimicr.

coumy 1or disrricc, as the successor
'""""~''"'" as a result of any change of
the purpose of succeeding to all of
of the excinguished district with respect
or payment of any oucsranding bonds,
orher comracrs and obligations of said

" ( n) The designation ( i) of che method for the selection of members of rhe legislative
of district or
) rhe number of such members,
(iii) or both, where rhe
are for a consolidation, or a reorgani-

50.5
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:zarion providing for a consolidation or formation of a new district and
the principal act provides for alternative methods of such selection or
for varying numbers of such members, or both.
" ( o) The initiation, conducr or completion of proceedings on a
proposal made under and pursuant ro the Knox-Nisbet Act, Chapter 6.6
(commencing with Section 54773) of Division 2, Tide 5.
" ( p) .The fixing of the effective date of any change of organization,
subject to the limitations of Section 56456.
"(q) Any terms and conditions authorized or required by the
principal acr wich respect to any change of organization.
" ( r) The continuation or provision of any service currendy provided or previously authorized by official act of the disrricc to be provided.
" ( s) Any ocher matters necessary or incidencal to any of the
foregoing."
It is

be noted that subdivisions (a), (b), (c), (d), (f), (g), (h), (i),

to

( j), ( n) and ( s) are particularly pertinent with respect to adjusting financial
matters and property matters between entities upon a reorganization of their
respective rerricories.
Since the request sers forth no particular questions as w specll1c marcers
which LAFCO might wish to impose, section 56470 is noted for irs guidance tn
response co the subsidiary issue presented as part of question three. 1

Opinion No. CR 78-26-November 21, 1978

SUBJECT: APPOINTMENT OF DEPARTMENT OF JUSTICE CRIMINALIST
TO TESTIFY-A private litigant or criminal defendanr may
a
Department of Jusrice criminalist to testify as an expert witness
the criminalist has performed an examination of evidence as part
assigned work If he has no connection with the specific case about which he
is asked to testify, the criminalist cannot be compelled to perform tests or
give testimony. Moreover, a judge cannot appoint a Department of Justice
criminalist as an expert witness over agency objection.

Requested by: DIRECTOR, DIVISION OF LAW ENFORCEMENT, DEPARTMENT OF JUSTICE
Opinion by: EVELLE ]. YOUNGER, Arcorney General
t

Charles R.B. Kirk, Deputy

1 For an excellent example of the application of seCtion 56•170, see Morro Hillr CoMmunity ServiceJ Dilt. v. Board of Supervuon, Jupra, 78 Cal. App. 3d 765. The application
thereof must be "fair and tquirable," and, of course, noc unconstiruriona!ly impair existing
co'nrraccs. It would also have ro conform to the requirements of Article 13A of the California
Constitution and its implementing legislation (Proposition 13) with respeCt ro any new taxes.

JOHN McDONOUGH • BERNIECE E. BENNETT • BONNIE K~OVE • FRANKLIN D. PELLETIER • IRWIN A. SHANE

Mayor

Mayor Pro Tempore

Councilwoman

councilman

councilman

November 24, 1987

Senator Marian Bergeson
Chairwoman, Local Government Committee
State Capitol Building
Sacramento, CA 95814
Dear Senator Bergeson & Committeemembers:
On December 11, 1981 Westlake Village incorporated as the 82nd city in
Los Angeles County.
This culminated one of the most expeditious
incorporation processes in the history of the County.
From our official
filing with LAFCO to our election victory, the elapsed time to complete
the process was a remarkably short period of 1 year and 8 days.
During this process, I served as Chairman of the Westlake Village
Cityhood Committee along with Vice-Chairman John McDonough, who is
currently the City•s Mayor.
As we progressed through the rigors of incorporation, we found the
process as administered by LAFCO to be technically cumbersome; however, we realized that the many technical requirements were mandated
by state law and practical necessity in order that LAFCO would have
the necessary information to make a reasoned determination of our
cityhood application. Throughout the process we found the LAFCO
staff, particularly Ruth Benell and Michi Takahashi, to be of .immence
assistance to our Committee. We were extended every courtesy by Mrs.
Benell and we realized that we often burdened her time with may 11 lay
person 11 requests for information and assistance.
LAFCO was consistently supportive and helpful throughout the entire process.

31824 W V\LlA.GE CENTER ROAD • WESTLi\KE VILLAGE. CALIFORNIA, 91361 • (818) 706-1613
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Senator Marian Bergeson
November 24, 1987

As our application progressed through LAFCO, two major residential
developments were expedited through the county land use process which
created a degree of cdnsternation within our community. One of these
projects received its final approval on the day that the City was officially incorporated. These developments were subsequently ratified by
the new City Council after a period of study during which both
developers cooperated with us fully.
Neither project was prepared for
construction during the period of the City's study, so it is doubtful
that our review process added any time to the construction of these
projects.
Under current law, developers can now obtain a "Vesting
Tract Map 11 which would resolve the problem of potential construction
delays resulting from City incorporations.
Since our incorporation, we have maintained a good working relationship
with the County of Los Angeles and particularly LAFCO.
Ruth Benell
has always been very supportive of our City, its Council and staff, and
has always been willing to assist with all of our requests.
Thank you for the opportunity to provide input into your hearings.
If
you require any additional information, please feel free to contact us.
Sincerely,

Berniece E. Bennett
Mayor Pro Tern
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-To REVIEW OTHER REORGANIZATIONSJ MEF-GERS, CONSOLIDATIONSJ
AND DISSOLUTIONS OF CITIES AND DISTRICTS.
-LAFCO WAS CREATED AS AN "AUTONOMOUS AGENCY TO DEAL WITH
JURISDICTIONAL AND BOUNDARY QUESTIONS"J (ACCORDING TO
INFORMATION DISTRIBUTED BY VENTURA COUNTY'S LAFCO) AND
-LAFCO IS PROBABLY HERE TO STAY.
AT THE TIME THE LEGISLATION WAS ENACTEDJ MOST "RATIONAL"
AND "REASONABLE" MINDS WOULD HAVE AGREED WITH THE LEGISLATIVE
INTENT IN THE FORMATION OF LAFCO. IN RECENT YEARSJ HOWEVERJ
I'VE HEARD A NUMBER OF PEOPLEJ WHO ARE GENERALLY CONSIDERED
TO BE "RATIONAL" AND "REASONABLE"; SAY THAT "LAFCQ SHOULD
BE ABOLISHED 0 •
fiRSTJ I WANT TO ADDRESS AND QUESTION THE COMPOSITION OF
lAFCO. FoR MOST COUNTIES; THE STATUTES PROVIDE FOR THE APPOINTMENT
OF TWO (2) SUPERVISORS AND ONE (1) ALTERNATE BY THE COUNTY
BOARD OF SUPERVISORSJ THE APPOINTMENT OF TWO (2) CITY REPRESENTATIVES
AND ONE (1) ALTERNATE SELECTED BY A COMMITTEE OF CITY REPRESENTATIVES;
ONE (1) PUBLIC MEMBER AND ONE (}) ALTERNATE TO BE APPOINTED
BY THE OTHER FOUR (4) MEMBERS. THEN, FOR MOST COUNTIES;
THERE IS THE OPTIONAL PROVISION FOR THE SEATING OF TWO (2)
SPECIAL DISTRICT REPRESENTATIVES UNDER PRESCRIBED CIRCUMSTANCES
WHICH INCLUDE:
-THE ADOPTION OF A RESOLUTION BY A MAJORITY OF THE INDEPENDENT
SPECIAL DISTRICTS REQUESTING REPRESENTATION, AND
-THE ADOPTION OF REGULATIONS AFFECTING THE FUNCTIONS AND
SERVICES OF SPECIAL DISTRICTS IN THE COUNTY. (THE REGULATIONS
NORMALLY INCLUDE THE SURRENDERING OF SPECIAL DISTRICT
LATENT POWERS.)

-
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COUNTIES AND CITIES INCURRED NO SUCH RED TAPE OR LOSS OF
CONTROL AS THE PRICE
ON

ANUMBER

OF QUESTIONS HAVE BEEN RAISED OVER THE YEARS RELATIVE
TO THE COMPOSI ON

1. WHY AN ALTERNATE

FOR EACH OF THE DIFFERENT

CLASSES OF
JURYS HAVE ALTERNATES FOR SOUND REASONS. BUT WHAT
OTHER TYPE OF GOVERNMENTAL BODY HAS PROVISIONS FOR
ALTERNATES? MOST BOARDS OF SUPERVISORS CONSIST OF
FIVE
) MEMBERS. WHEN SUCH A BOARD APPOINTS TWO
(2) OF ITS MEMBERS AND ONE ) ALTERNATE TO A LAfCQ
COMMISSION AND ALL THREE ATTEND; A QUORUM OF THE BOARD
IS
TWO (
CAN VOTE ON A GIVEN
ISSUE; YOU WI
EXPERI
THE INFLUENCE OF THREE
(3)
IS SI
ION
BE PARTICULARLY IMPORTANT
WHEN AN I
SUCH AS A PROPOSED DETACHMENT FROM
A SPECI
DI
I
INITIATED BY THE BOARD OF SUPERVISORS
IS BEING CONSIDERED BY

2.

WHY DID
ON
DISTRICTS TO BE

AMAJORITY

IT SO DI ICULT FOR SPECIAL
ON LAFCO?

OF THE DISTRICTS MUST; BY RESOLUTION; PETITION
REQUESTING REPRESENTATION; AND AGREE TO SURRENDER
THEIR LATENT POWERS AND STI
LAfCQ HAS TOTAL DISCRETION
AS TO WHETHER OR NOT TO APPROVE THE REQUEST. Our
OF THE FI
IGHT (58) COUNTIES IN CALIFORNIA; I
UNDERSTAND THAT EIGHT (8) HAVE SPECIAL DISTRICT REPRESENTATIVES
ON
AND THAT N ANOTHER THREE (
COUNTIESJ REQUESTS
FOR SPECIAL DISTRICT REPRESENTATION HAVE BEEN REJECTED
BY
EXPER ENCE IS IN ONE OF THE THREE (3)
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COUNTIES WHERE LAFCO HAS REJECTED SPECIAL DISTRICT
REPRESENTATION --VENTURA CoUNTY. OUR REQUESTJ BY
A MAJORITY OF THE INDEPENDENT SPECIAL DISTRICTSJ WAS
MADE AND REJECTED. IN THE MID '70s. SINCE THAT TIME1
EFFORTS TO ENCOURAGE SPECIAL DISTRICTS TO AGAIN REQUEST
REPRESENTATION HAVE FAILED BECAUSE THE DISTRICTS BELIEVE
THE PRICE OF SURRENDERING THEIR "LATENT POWERS" IS
TOO COSTLY. THE IMPORTANCE OF REPRESENTATIONJ OR
LACK OF ITJ IS ENHANCED WHEN YOU CONSIDER THAT DURING
1986J ACCORDING TO THE VENTURA COUNTY LAFCO ANNUAL
REPORT~ LAFCO ACTED ON THIRTY-SEVEN (37) SEPARATE
BOUNDARY CHANGES OF WHICH TWENTY-TWO (22)J OR FIFTY-NINE
PERCENT (59%) EFFECTED SPECIAL DISTRICTS -- SPECIAL
DISTRICTS WITHOUT DIRECT REPRESENTATION.
OUR CONCERN WITH THE COMPOSITION OF LAFCO IS MAGNIFIED
WHEN COUPLED WITH THE LEGISLATIVE PROVISION THAT THE
COUNTY "FURNISH QUARTERSJ EQUIPMENT AND SUPPLIES1
AND THE USUAL AND NECESSARY OPERATING EXPENSES INCURRED
BY THE COMMISSION". THIS PROVISION ALSO INCLUDES
FUNDS FOR STAFF SALARIES AND FRINGE BENEFITS AND OFTEN
ACTUALLY MEANS THE SHARING OF STAFF. IN FACT~ THE
LAW GOES ON TO PROVIDE THAT1 "IF THE COMMISSION DOES
NOT APPOINT AN EXECUTIVE OFFICER~ THE COUNTY ADMINISTRATOR~
OR IF THERE IS NONE1 THE COUNTY CLERK SHALL ACT AS
EXECUTIVE OFFICER FOR THE COMMISSION."
POSSIBLY~

JUST POSSIBLY~ THIS TYPE OF SITUATION CAN
WORK SUCCESSFULLY IN LESS POPULATED RURAL COUNTIESj
HOWEVER~ IN A COUNTY SUCH AS VENTURA~ WITH MORE THAN
A HALF-MILLION PEOPLE1 WITH AN EXECUTIVE OFFICER THAT
MOST PEOPLE BELIEVE TO BE FULL-TIME~ WITH A FULL-TIME
STAFF ASSISTANT~ THERE DOESN'T APPEAR TO BE ANY ACCEPTABLE
REASON FOR THE LAFCO EXECUTIVE OFFICER TO ALSO SERVE
AS A SENIOR ANALYST TO THE CoUNTY ADMINISTRATIVE OFFICER.
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QUEST ON IS; HOW CAN
TRULY SERVE AS AN INDEPENDENT;
OBJECTIVE THIRD-PARTY REVIEWER ON LOCAL AGENCY FORMATIONS;
REORGANIZATIONS; BOUNDARY ADJUSTMENTS; MERGERS AND DISSOLUTIONS
WITH ALL THESE BUILT-IN BIASES AND POTENTIAL CONFLICTS OF
INTEREST?
1

l VE ALWAYS BELIEVED THAT;
-- CONTROLS!"

0

HE WHO CONTROLS THE PURSE STRINGS
SOME SAY THAT STATEMENT IS A TRUISM.

1

IN TODAY S CLIMATE OF LIMITED FINANCIAL RESOURCES FOR ALL
LEVELS OF GOVERNMENT; THE BIAS APPEARS TO BE STRONGER THAN
EVER.
STATUTES RELATIVE TO REVENUE DISTRIBUTION PROVIDE OTHER OPPORTUNITIES
FOR THE COUNTIES AND CITIES TO REALIZE ADDITIONAL REVENUE
FROM THE TAX DOLLARS THROUGH THE DETACHMENT; MERGER; REORGANIZATION
AND DISSOLUTION OF SPECIAL DISTRICTS. ALL TOO FREQUENTLY
THIS ADDITIONAL REVENUE APPEARS TO BE THE MOTIVATOR FOR THE
PROCEEDINGS WITHOUT A GREAT DEAL OF REGARD TO CHANGES IN
THE LEVEL OR QUALITY OF SERVICES PROVIDED TO THE CITIZENS
AFFECTED.
I'LL GIVE YOU AN EXAMPLE. IN VENTURA COUNTY DURING THE LAST
YEAR OR SO; TWO (2) CITIES HAVE DETACHED FROM THE REGIONAL
SANITATION DISTRICT. THE BASIS FOR THE DETACHMENTS WAS STATED
TO BE THAT THEY WERE NOT RECEIVING ADEQUATE SERVICES FROM
THE TAX REVENUES RECEIVED BY THE REGIONAL SANITATION DISTRICT
FROM THE PROPERTY WITHIN THE CITY BOUNDARIES. A DEBATABLE
CLAIM. AT ANY RATE; THE DETACHMENTS WERE APPROVED BY LAfCQ
AND THE CITIES AND THE COUNTY DIVIDED THE TAX REVENUES BETWEEN
THEMSELVES.
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APPARENTLY THE COUNTY REALLY LIKED THE IDEA; AND NOW IT HAS
PROPOSED THE DETACHMENT OF All THE UNINCORPORATED AREA OF
THE COUNTY FROM THE REGIONAL SANITATION DISTRICT. AGAIN;
MONEY APPEARS TO BE THE MOTIVATOR. ALTHOUGH THE COUNTY IS
DOING SOMETHING A LITTLE DIFFERENT; IN THE FIRST INSTANCE
THE CITIES ACCEPTED THE DOLLARS WITHOUT PROVIDING ANY ADDITIONAL
SERVICE WHILE THE COUNTY HAS ESTABLISHED A DEPARTMENT TO
STUDY LAND FILLS FOR SOLID WASTE DISPOSAL; HOWEVER; THAT
IS ONLY A SMALL PART OF THE TOTAL SERVICES OFFERED BY THE
REGIONAL SANITATION DISTRICT WHICH IS BEING CRIPPLED BY THE
DETACHMENTS.
THE VAST POWER THAT IS PLACED IN LAFCQ BECOMES EXTREMELY
IMPORTANT WHEN YOU HAVE A BODY THAT HAS THAT MUCH POWER.
IT IS EXTREMELY FRIGHTENING TO PEOPLE WHEN A BODY HAS "LIFE-AND-DEATH"
CONTROL OVER OTHER AGENCIES. IT IS ESPECIALLY BAD WHEN THAT
AGENCY IS SET UP IN A WAY THAT DOESN'T ENSURE OBJECTIVITY
AND IMPARTIALITY.
DURING RECENT YEARS; NOT ONLY HAS THE AVERAGE CITIZEN LOST
CONFIDENCE IN ALL LEVELS OF GOVERNMENT; BUT BECAUSE OF SITUATIONS
SUCH AS THE ONE JUST CITEDJ THE CONFIDENCE AND TRUST OF ONE
ENTITY OF GOVERNMENT IN OTHER ENTITIES OF GOVERNMENT HAS
ALSO DRASTICALLY DECLINED.
iN SUMMARY, I BELIEVE THERE IS ONE OVERRIDING CONCERN WITH
LAFCO. THAT THERE IS A STRONG LAFCO BIAS IN FAVOR OF COUNTY
GOVERNMENT. REAL AND POTENTIAL "CONFLICTs-oF-INTEREST" ARE
THE RESULT ON THE PART OF BOTH THE COMMISSION AND STAFF.
CHANGE IS NEEDED IN TWO MAJOR AREAS -- THE SOURCE OF LAFCO
FUNDING AND THE COMPOSITION AND SELECTION OF THE COMMISSION.
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BECAUSE THE STATE CREATED LAFCO TO BE AN OBJECTIVE THIRD
PARTY TO REVIEW ORGANIZATIONAL AND JURISDICTIONAL ISSUES
OF LOCAL GOVERNMENTJ IT IS RECOMMENDED THAT THE STATE CONSIDER
FUNDING LAFCO. WITH REGARD TO THE SELECTION oF LAFCO CoMMISSIONERSJ
THE BEST AND FAIREST METHOD OF SELECTION WOULD BE THROUGH
THE GENERAL ELECTION PROCESS.
YOUR CONSIDERATION OF THESE ISSUES IS RESPECTFULLY REQUESTED.
THANK YOU.

JERRY GLADDEN
GENERAL MANAGER
RANCHO SIMI RECREATION AND PARK DISTRICT

City of
West Hollywood

24, 1987
City Council
Alan Viterbi
Mayor
Helen Albert
Mayor Pro Tempore
John Heilman
Abbe Land
Stephen Schulte

Dear Senator Bergeson:
I

that you are holding hearings on
Agency Formation Commissions (LAFCOs) and their
relationship to newly incorporated cities. I want to
share with you both my personal experience and the
experience of our newly incorporated city.

Our city incorporated in November 1984 amid a great
deal of media attention and publicity. Throughout the
process leading up to incorporation, the staff of the Los
Angeles LAFCO was extremely helpful and professional. In
particular, Mrs. Ruth Bennell spent countless hours with
members of the incorporation committee answering
questions and providing information. She was always
willing to listen as the committee provided additional
facts for her to consider when making her recommendation
to the LAFCO board. Even when she disagreed with the
committee, her comments were always
and instructive.
After the incorporation proposal was approved by the
voters, Mrs. Bennell and her staff continued to provide
to the new city and new city council. Her
was invaluable in ensuring the smoothest
possible transition from county government to cityhood.
Shortly after we were elected as the first city council,
Mrs. Bennell arranged a meeting for us with all of the
key county staff people. She provided us with names of
several retired city managers who might be willing to
serve as an interim city manager while we recruited a
permanent staff. She put us in touch with some of the
key law firms that represent cities so that we could be
prepared with a city attorney when we were sworn in to
office. In short, Mrs. Bennell and her staff played an
integral role in our first steps as a fledgling city.
I hope these remarks will be helpful to you in your
deliberations. Thank you for your consideration.
Very truly yours,

John Heilman
Council member
JH:
Boulevard, West Hollywood, CA 90069-4109 ?1::1 fl'i4-7t1Rn
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November 24, 1987
The Honorable Marian Bergeson
Chairwoman
Senate Local Government Committee
140 Newport Center Dr. # 120
Newport Beach,· CA 92660
Because our firm represents 17 local public agencies, we are particularly
interested in your inquiry into the workings of the Local Agency Formation
Commissions. The geographic spread of our clients allows us to deal with
LAFCO in Kern, Ventura and Los Angeles Counties. We have represented the
proponents of the formation of special districts and the incorporation of
cities. Most of our LAFCO work involves annexations and detachments.
also have an academic interest in the workings of LAFCO. The subject of
governmental organization and reorganization is a prominent part of the
curriculum in my class in land use and development, taught at the
Pepperdine University School of Law.
Most of my experience in governmental organization and reorganization
involves dealings with the Los Angeles County LAFCO over the past fourteen
years. During that time, I have found the commission and staff to be
consistent, competent, courteous and helpful. Although we have not always
agreed, our disagreements have always been on points over which reasonable
persons may differ.
From time to time, laws relating to governmental organization and
reorganization will require amendment. For example, provisions of the
Revenue and Taxation Code calling for negotiated reallocation of property
tax upon governmental reorganization do not operate efficiently or fairly.
However, any wholesale amendment to the Cortese-Knox Act, particularly as
administered in Los Angeles, Kern and Ventura Counties, would not improve
governmental organization and reorganization processes and would hold every
prospect of damaging a well-working system.
Thank you for the opportunity to address you in this matter.
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SENATOR M.BERGESON,CHAIRMAN
SENATE COMMITTEE ON LOCAL GOVERNMENT
ROOM 2085-STATE CAPITOL
SACRAMENTO,CA,95814

12-04-87

SUBJECT;Testimony on new cities and land use
As a regional planner for the Los Angeles County Department Or
Regional Planning for more than 15 years.I have acquired some
insight into some or the problems racing many or the new cities
and their relationship with county government.

My suggestions for statutory changes are as follows:
01)INDEPENDENT LAFCOs-The state is to establish independent
LAFCOs.Continue to require all counties. to fund but eliminate
County Board Or Supervisors and City Councilmen from holding
positions on LAFCOs.
02)MORATORIUM-In land use situations involving incorporations
and annexationss,A moratorium for zoning and subdivision where
vested rights have not occured,shall be enacted.Vesting to
mean,prior to incorporation and after an approved conditional
tentative map has been complied.No general plan amendemnts are
to be initiated during the moratorium period.
03)HALTING A PROJECT-An inadequate EIR and/or inadequate
subdivision improvements is/are to be a basis for halting a
proJect.Also when a series or parcel maps have been approved by
the County and where prima facia evidence indicates that a full
subdivision tract map and its subdivision improvements are
needed. (Illegal subdivision using parcel maps as a form dividing
land and bypassing the exPense or full subdivision improvements.
04)N0 LIABILITY TRANSFER-Any liability for the failure or the
county to enforce the California Subdivision Map Act not be
transrered to the city and any damages resulting from failure to
enforce remain collectable from the county.
05)Any county-developer Development agreement be null and void
unless such agreement has proJect completion 80~ physically
complete.In the event a lesser percentage occurs,the city can
make ruther demands,ir incorporation has occured.
POLICY ISSUE recommdations
I reccommend the following:
01)I reccommend the legislature change its current policy and
give an independent LAFCOs the power to determine which county
land use decision a new city must honor when not directed by
state law.
02)There should be a moratorium on county land use approvals
(zoning and subdivision) during the incorporation process.
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03>The moratorium should commence on the petition step or the
incorporation process.

PERSONAL EXPERIENCE
My personal exPerience has revealed shoddy planning practices
with Los Angeles County which .has been a major reason For
various communities desiring to incorporate.Also the inFluence
or the County Board Or Supervisors and tax revenue relationshi
constitute a conFlict of interest and should be eliminated.
Thank You for the opportunity to present this inFormation to
YOU,
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Steve !juscai no ""--'-16666 Addison St.
Encino,Ca,91436
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California Building Industry Association
1107- 9th STREET, SUITE 1060

•

SACRAMENTO, CA 95814

•

Phone (916) 443-7933

December 10, 1987
Senator Marian Bergeson,
Chairman of the Senate
Local Government Committee
and members of the Committee

Senator Leroy Greene,
Chairman of the Senate Housing and
Urban Development Committee and
members of the Committee

behalf of the California Building Industry Association, I
request these remarks be made part of the proceedings of the hearing
on "New Cities and Land Use."
A Better Vesting Concept Would Minimize The Problems

The California Law on vested rights described in the Staff Background
Report is accurate.
The court's narrow view of a "permit" is the
heart of the problem.
It will be the infrequent case where the issue
will be the amount of the work or the commitment of financial
resources.
The permit problem is the series of governmental approvals required
to have a successful development under the state's comprehensive
planning laws.
The developer/builder can not proceed to the next
approval until the preceding approval is obtained. To do that
requires expenditure of substantial sums and substantial work which
is rarely on the site.
This work is the plans and drawings of
engineers and architects to show the public agency the nature and
scope of the proposed development so as obtain that agency's
approval. When that is done the development team moves to the next
public agency and repeats the process again. The land use
development process has evolved into a highly regulated regimen. The
era is long gone when land development and a building permit are
synonymous.
What is needed is a more realistic vesting concept to be in accord
with the process this state has created to regulate and control land
development. That more realistic concept would recognize an approval
as the equivalent of a "permit". However, this concept would limit
the vesting to that which would be involved in the approval. For
example, i f the property is zoned for single family homes on 6,000
square foot lots (that is seven units to the acre), a tentative map
has been approved for 70 lots on a 10 acre site, and there is an
approved improvement plan showing the public facilities (roads,
utilities etc.} and the detail of 70 lots, then enough has been done
to vest the right to build 70 single family homes. Other approvals
may be needed before construction starts, but it is known at this
time the ten acre site will be a 70-unit residential subdivision and
that decision is not to be revisited.
It is clear from these facts
what kind of development has been approved, substantial work has been
done in reliance of the approval and substantial financial resources
committed to the approval. Yet, under the current California law
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DecemberlO, 1987
Senate Local Government and
Housing and Urban Development Committees
there would be no vested right except as to just those 70 houses
which were under construction after obtaining building permits.
This
is a totally unrealistic understanding of the real world of land
development under existing state law.
A vesting concept recognizing the impact of a highly controlled and
regulated land use planning process would resolve many of the issues
which plague the incorporation of new cities and the annexation of
new areas to existing cities.
Everyone will recognize that the antidotal experiences related in the
Report by planning directors of a few new cities means a
perfect system can not exist unless all parts of the state were put
in to a city.
CBIA does not advocate that solution but it would
solve all the incorporation and annexation problems.
Staf~

Create A "Constitution" With Rights
The staff report makes reference to the court's oft repeated
statement the general plan is the constitution for local development.
(See Staff Report page 13, paragraph 4)
From the development
industry's perspective, it is very difficult to understand what kind
of constitution is created by the general plan.
It does not create
the kind of certainty of approval that meeting the requirements of
the law assures the developer.
Before any precise development can
occur the zoning must be consistent with the general plan in all
jurisdictions except charter cities other than Los Angeles and a
subdivision map must be consistent with the general plan.
If all
that consistency is in order, that is no assurance a project will be
approved at the allowed density under the general plan.
Indeed,
experience shows this "constitution" produces the opposite effect.
In fact, the ad hoc nature of the land approval process is
illustrated by the Staff Report description of the negotiations
between Solana Beach and the hotel developer and Solvang and a home
builder which reduced a 118-unit subdivision to 97 and decided to
control the selling prices of 17 of the 97 units.
The general plan is a strange "constitution." It ought to impart
certainty to those who rely on it as it is the creation of the
government.
In practice, its use is to say "No'' to projects which do
not follow the general plan and to invalidate a "Yes" (project
approval) if the "constitution" is not followed by the approving
agency.
Those uses of the "constitution" are understandable.
Yet,
to conform to the general plan and the applicable law does not give
lle property owner a right to a "Yes."
Don V. Collin, Senior Staff Vice-President and General Counsel

